— OFFICE OF JUSTICE PROGRAMS (g

NationaL CrIMINAL JusTice RerereNcE SERVICE BJA BJS NIJ OJpP OVC SMART

The author(s) shown below used Federal funding provided by the U.S.
Department of Justice to prepare the following resource:

Document Title: Scan of the Legal, Policy, and Practice Context and
Considerations for Collecting Data on Guardianship
Abuse and Fraud

Author(s): Pamela B. Teaster, Ph.D., M.A., M.S., Erica
Wood, J.D., Sally B. Hurme, J.D., E. Carlisle
Shealy, Ph.D., MPH

Document Number: 307523
Date Received: September 2023
Award Number: RETA Contract

This resource has not been published by the U.S. Department of
Justice. This resource is being made publicly available through the
Office of Justice Programs’ National Criminal Justice Reference
Service.

Opinions or points of view expressed are those of the author(s) and
do not necessarily reflect the official position or policies of the U.S.
Department of Justice.



Legal, Policy, and Practice Context and Considerations 1

Scan of the Legal, Policy, and Practice Context and Considerations for
Collecting Data on Guardianship Abuse and Fraud

BY

Pamela B. Teaster, Ph.D., M.A., M.S.
Erica Wood, J.D.
Sally B. Hurme, J.D.
E. Carlisle Shealy, Ph.D., MPH

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.



Legal, Policy, and Practice Context and Considerations 2

Table of Contents

L. INEFOTUCTION .ottt e e enes 3
Il.  Summary of Key Guardianship Data Considerations ............ccccvviverinienininnesie e 3
a.  Summary Of Part 1 RESEAICH .......oouiiiiiiee e 3
i.  What We Found About Abuse by Guardians, Including Criminal Charges...........ccccceueu.e. 4
ii.  What We Found About the Nature of Abuse by Guardians............ccccooeveiiiiininieieene 4
b.  Summary Of Part 2 RESEAICH ..o 5
I. Complex LoCal COUI SYSIEIMS. .....c.oiuiiiieieieieie et 6
ii.  Complex Nature of Abuse by GUArdians ...........ccccueeiiiiiiinieie e 7
I11. How Will Courts and Other Stakeholders Use Guardianship Data?.............ccccvvvvvvininnnne. 8
a. Data Are Needed To Improve the Understanding of Guardianship Practices, Including Abuse
AN FTAUD ...t h bbb h b e e bt e b e e Rt e R e e h e e bt e bt e Rt e et e e e e neene s 8
b.  Courts Need Data for Effective Guardianship Monitoring To Detect ADUSE ..........ccccevvrrnnee. 8
c. Policymakers Need Data for Legal and Policy Changes To Address ADUSE ..........ccccoveeeenene 8
d. Important Data Elements To Collect After ApPointmeNt ..........cooviieiiiinininieeeeee e 9
i.  Data Elements at Case INItIALION .........oouoiiiiiiieeee s 9
ii. Data Elements After APPOINTMENT.........cviiiiiieiiieiee e 12
IV. Recommendations: Federal Actions To Enhance Guardianship Data Collection............... 14
a.  Supporting Uniformity in Guardianship Law, Policy, and Data Governance............c.cc.cc...... 14
i.  The Uniform Guardianship, Conservatorship, and Other Protective Arrangements Act....15
ii. NCSC Data Elements Recommended for Guardianship or Conservatorship Monitoring .. 17
b.  Allocating Federal Resources for State Court Reform Practices, Technology, and Staff....... 18
i.  Elder Abuse Prevention and ProSeCution ACt ..........cceiiiriiirininieeseeeeeseses e 18
ii.  ACL Guardianship Grants t0 State COUMS .........couririririeieieie e 18
iii.  Guardianship Court IMpProvement PrOgIram ..........ccceeeeeeeerenieeeseeeses e e sessesneas 20
c. Expanding Federal Data Sources To Include Guardianship...........cccceeveveieeieseese e 22
i.  National Adult Maltreatment Reporting SYStEM..........cccoceriiirieniininene e 22
ii.  Other Potential Federal Sources of Data on Abuse and Fraud by Guardians ..................... 23

d. Exploring Ways DOJ Can Help Address Abuse by Guardians and Support Adults Subject to
(G T o [T T A T o PSPPSR 26

i.  Fostering Collaboration Among Courts, Law Enforcement, and Adult Protective Services

27

ii.  Court-Appointed Special Advocates Program for Adults Subject to Guardianship ........... 28
V. CONCIUSION ...ttt e sttt et et e e e se et et et e e et e e enes 29

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.



Legal, Policy, and Practice Context and Considerations 3

l. Introduction

This paper — Part 3: Scan of the Legal, Policy, and Practice Context and Considerations for
Collecting Data on Guardianship Abuse and Fraud — builds upon the first two papers in our
environmental scan.?

In this paper, we summarize our key guardianship? data findings in the context of national
resources on data collection, monitoring, and reporting of suspected abuse and fraud. We explain
the types of guardian misconduct, delineating general misconduct from criminal conduct. We
also highlight why it is so difficult to answer questions about the number of adults with
guardians and the prevalence of abuse by guardians.

In addition, we include a detailed section on how courts and other stakeholders can use specific
guardianship data elements — both to strengthen monitoring at the case level and to inform
changes in law, policy, and practice. We list dozens of data elements over the life of a case and
show the relevance of each in addressing abuse and fraud. We stress that individual court
systems should prioritize the complete set of data elements, adapting it to meet their most
pressing problems and gaps in knowledge.

Finally, we make several recommendations on federal actions to enhance guardianship data
collection and to address abuse and fraud by guardians. Although guardianship law and policy
are created at the state level, there are opportunities for the federal government to help states
protect individuals with a guardian from abuse either through unnecessary or overboard
guardianships or by under-monitored guardians. We organize our recommendations for federal
action into four categories: supporting greater uniformity, allocating federal resources for state
courts, expanding federal data sources to include guardianship, and focusing on federal
approaches to increase collaboration and support adults subject to guardianship.

II.  Summary of Key Guardianship Data Considerations

In this section, we summarize the key findings from the first two phases of our research and
highlight why it is so difficult to answer what seem to be two basic questions: How many adults
have a guardian, and what is the prevalence and nature of abuse by guardians?

a. Summary of Part 1 Research

In Part 1 of our environmental scan, we conducted a review of the literature on guardianship
systems and abuse by guardians, drawing from a variety of disciplines and sources spanning
nearly four decades. Our review of the literature found that no comprehensive, reliable data
exist about the nature or extent of abuse by guardians, despite numerous efforts to quantify
concerns about widespread abuse. To determine the scope and prevalence of abuse by
guardians, it is critical to know — but difficult to ascertain — the number of cases for which a
guardian has been appointed by the court and for which the court is responsible for monitoring.
However, despite attempts to estimate the number, there is no definitive data source. It is
abundantly clear that there are substantial gaps that need to be filled to effectively address
abuse and fraud by individual guardians and the guardianship system.

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.
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i.  What We Found About Abuse by Guardians, Including Criminal Charges

Existing research shows that courts lack both basic information about how many guardians are
under their jurisdiction and the capacity to provide oversight, which presents a significant barrier
to finding documentation about the nature of abuse by guardians. In our research, we identified
limited pockets of information that expose breaches of fiduciary duties, mismanagement of
assets, and exploitation.

We examined state appellate court opinions reported in Lexis/Nexis involving a wide range of
guardianship issues as a source of information on types of misconduct (for example, financial or
personal management), the relationship of the guardian to the adult (for example, family or
attorney), and the resolution (for example, criminal charges).® However, these represent only
those cases that reached state appellate courts.

The disciplinary actions of state or national certification programs also help contribute to
understanding the nature of abuse by guardians. Thirteen states have certification or licensing
requirements for professional guardians; these include procedures for receiving and reviewing
complaints and determining whether the guardian should be disciplined.* Nine states require
guardians to be certified by the Center for Guardianship Certification, the only entity that
provides nationwide certification of guardians. The Center for Guardianship Certification, which
has been certifying guardians since 1997, receives complaints about guardians.® Although
illustrative, this information does not provide thorough coverage of the nature of abuse, as it
includes only cases in which a filed complaint involved certified professional guardians. As a
result, the number of cases provides only a limited picture of a small group of guardians.

Studies have attempted to gather information on abuse by guardians, but similar to state court
appellate cases and complaints to certification bodies, these fail to capture the totality of cases.
The National Center for State Courts (NCSC), for example, conducted a comprehensive analysis
of media stories on abuse by guardians from July 1, 2015, to December 31, 2016, to learn about
instances of financial exploitation and case outcomes.® NCSC also presented findings from a
2018 research study of the Minnesota court’s centralized professional auditing team.” A separate
study examined substantiated Adult Protective Services (APS) reports over a 10-month period at
sites in six states.® Although these studies provide important insight into the nature of abuse by
guardians, they include a small subsect of cases and thus do not provide an understanding of the
national scope of the problem.

ii.  What We Found About the Nature of Abuse by Guardians

The nature of abuse by guardians and by the guardianship system remains an unsolved mystery
due to both inconsistent definitions of what constitutes abuse and a significant lack of data. From
the information that exists, we found that:

e Overall, elder abuse affects about one in six community dwelling adults each year, although
prevalence rates differ by study and type of abuse.® This estimate does not include vulnerable
younger adults with disabilities, and it may or may not include older adults with a guardian.
Studies have recognized that projections of elder abuse underestimate actual prevalence.

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.
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e The best estimate of the number of adult guardianships in the United States is 1.3 million
open cases, but that is based on varying reports by selected states.°

e There are numerous reports by governmental, media, and other sources showing malfeasance
by both professional and nonprofessional guardians. This malfeasance includes a spectrum of
actions, ranging from noncompliance in failing to file reports in a timely manner, to abusive
conduct as defined by APS, to criminal conduct for which various sanctions are imposed.

e There are few appellate cases involving misconduct by guardians; these cases expose how
guardians abuse their court-ordered authority to exploit the estates they have been entrusted
to protect.

e Although press stories have reported serious problems, they may not accurately represent the
issues, and they fail to address scope and prevalence. Media exposés tend to focus on
sensational cases of intrafamily disputes carried out in guardianship courts.

e A systematic study of APS in six states revealed that financial exploitation is more likely to
occur through misuse of powers of attorney rather than guardians.!

e Although we do not know the nature or prevalence of abuse by guardians, some interviewees
reported that a majority of potential fraud cases that were investigated involved family
guardians.*?

Substantial advocacy work on guardianship monitoring has resulted in revisions to state laws,
promulgation of standards of practice for guardians and courts, development of a model uniform
act, and enhanced oversight approaches applied in some courts. However, due to lack of funding,
technology, and, in some cases, political will, much remains to be accomplished to effectively
target abuse by guardians and bring about needed changes in the ways in which courts impose
and monitor guardianships. Many gaps exist between law and practice. Ongoing media reports of
grave abuses by guardians are an indication that, although standards and statutes may be in place,
practices lag behind them. A gap exists between processes on paper and in reality.

b. Summary of Part 2 Research

In Part 2 of our research, we interviewed and surveyed subject matter experts in state court
systems. They offered firsthand knowledge of what data state courts and local courts are able to
collect and then aggregate about guardianship cases, which could help answer the question of the
nature and prevalence of abuse by guardians. Through our interviews, we found that there is
scant capacity to help answer that question; however, we were able to identify existing state
judicial case processing and data collection capabilities, along with known barriers to improving
data collection.

All interviewees emphasized the importance of court data technology. They agreed that states
cannot effectively prevent or address abuse and fraud by guardians without knowing the
parameters of their system and how it functions. Data are essential for courts to track and
monitor individual cases to detect abuse and intervene with sanctions or removal of the guardian.
Data also enable courts and policymakers to uncover patterns of abuse or system limitations that
require changes in law or court procedures.

Based on our interviews, a key data point is the total number of cases subject to court review.
Each case represents one adult for whom the court has appointed a guardian and monitoring is

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.
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required. NCSC has recommended that courts use “set for review” to provide uniformity in
identifying a case in which a guardian has been appointed and the case is awaiting regular court
review. However, according to our interviews, courts use a mix of terms such as “active,”
“open,” and “closed,” which appear to have different meanings from one state to the next.
Definitions are often blurred in practice, resulting in confusion about case counts and available
data. For example, in some states, cases are coded “closed” when a guardian is appointed, even
though the court’s oversight responsibility is just beginning.*3

In addition to inconsistent terminology, the interviewees had concerns about data reliability
because court staff may not properly code case status and events during the time the case is
subject to review. Other issues raised during the interviews were inequities between and within
different local courts and their varying ability to extract case numbers easily and accurately.

Some states are simply unable to produce a statewide number of cases for court review due to the
lack of a centralized data collection system. Counties are often information silos, and
information cannot be retrieved statewide. Even if an individual county could pull case numbers,
the lack of a centralized system often raises concerns around the accuracy of any statewide data.

i. Complex Local Court Systems

One challenge to answering the basic questions on abuse by guardians is the complex nature of
local court systems. Every state has some type of state administrative office for the judicial
branch, typically led by the state chief justice and state court administrator. However, some
state administrative offices do not have authority over the judicial officers in the local courts
who hear guardianship cases, and they cannot dictate what data the locally funded courts should
collect. Others have what are called “unified” court systems, in which there are varying levels
of centralized management, rulemaking, budgeting, and financing at the state level.

In all but 17 states, guardianship cases are heard in general jurisdiction courts, which hear all
civil and criminal matters at the municipal, county, circuit, or district level. There are
approximately 1,780 general jurisdiction courts with more than 7,000 assigned judges.'* Some
general jurisdiction courts may have special dockets or judges dedicated to probate matters,
including estates of deceased individuals and guardianship cases. On a day-to-day basis, these
7,000 judges hear a wide variety of cases, ranging from felonies and misdemeanors to juvenile
matters, traffic cases, divorces, estates of deceased individuals, civil tort, and contract cases —
and a small fraction of the docket may be guardianship cases. Even in the 17 states with
specialized probate courts, some are locally administered and thus are not under the authority of
the state court administrative office, and some may oversee only estates of deceased individuals
and not guardianship matters.

Courts do use some technology to track cases as they move through the court system. Court
clerks are responsible for recording dates on which lawsuits or motions are filed, scheduling
matters for hearings, arranging for jury panels, assigning judges to cases, and attending to a
multitude of other details to move the cases through the court system. In general, case
management systems are like giant calendars that record events in the case: motions filed,
orders entered, and verdicts given by a jury. Although case management systems gather

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.
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important information, most are not intended or designed to be able to aggregate case details.
Instead, the details can be found in the documents of the court filings.

Guardianship cases are unique in that, unlike almost all other cases on a civil or criminal docket,
the adjudication of the petition with the appointment of a guardian is only the beginning of the
case. Once a guardian is appointed, ongoing monitoring must occur to ensure the well-being of
the adult. In other types of cases, once the case has been adjudicated, it is closed and no longer
needs to be tracked in the court filing system. In some jurisdictions, judges have incentives to
close a case as quickly as possible to indicate their efficiency in deciding cases.

Our research identified very few states with advanced case management and database systems
that allow for both effectively tracking individual cases and aggregating information for a larger
view of how the guardianship process is working. Data elements that would shed light on abuse
by guardians appear largely inaccessible. Currently, many states have only a rudimentary case
management system, and most are unable to aggregate key data elements. The conundrum facing
most states is how to collate or synthesize the existing but presently inaccessible information to
detect and prevent abuse. To collect and aggregate the data would require a manual case-by-case
search of each petition — an overwhelmingly laborious and expensive task. Even when courts
have the ability to identify an overall number of active cases, they often cannot aggregate
specific information about cases under court review. Among states with comprehensive data
capabilities and aggressive monitoring, none said that they could confidently gather data
reflecting the prevalence of confirmed abuse in their jurisdictions.

Few courts have the ability to set up special database systems specifically designed to collect and
aggregate data about the unique circumstances of guardianship cases, especially when
guardianship matters are a small part of the overall court docket. The lack of funding and the
high cost to implement improvements are contributing factors to the lack of technology
capacity.®®

ii. Complex Nature of Abuse by Guardians

An additional challenge is the complex nature of abuse by guardians. Describing the nature of
abuse by guardians is like putting together a puzzle with pieces from different puzzles. Those
puzzles include:

e What we do not know about elder abuse, how it happens, how much occurs, and how to
identify it.

e Whether there are significant differences between the abuse of older adults and the abuse
of the younger population of vulnerable adults.

e Whether there are significant differences between the abuse that occurs in the general
population and the abuse occurring to those with a guardian.

e Whether state guardianship systems are abusive by creating unnecessary or overbroad
guardianships or by permitting guardians to abuse their authority through lax oversight.

e Whether there is any common definition of what actions or inactions constitute abuse by
a guardian.

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.
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Caution is necessary when trying to identify whether a guardian is committing abuse or
exploitation because the different puzzles may use different vocabulary:

e APS definitions of abuse, neglect, or exploitation may have distinctly different elements
than a state statute’s criminal elements of elder abuse, theft, or financial exploitation.

e National and state agencies that license and discipline guardians may look for violations
of practice standards that other entities consider misconduct, noncompliance, or breach of
a fiduciary duty.

e Courts’ monitoring of guardianship cases may concentrate on whether required reports
are filed in a timely manner, whether accountings are complete, and whether the adult is
in appropriate housing or receiving necessary services — which are important but not
necessarily indicators of possible abuse, neglect, or exploitation.

1.  How Will Courts and Other Stakeholders Use Guardianship Data?

a. Data Are Needed To Improve the Understanding of Guardianship Practices,
Including Abuse and Fraud

There is much we do not know about how well the guardianship system functions. With data, we
may be able to shine a light on the perplexing questions that currently have no answers:

Does guardianship improve the well-being of the adult?

Is guardianship used in appropriate cases?

Are guardianship orders overly restrictive of the adult’s rights?

Does granting limited authority to guardians reduce the amount of abuse by guardians?
What monitoring practices are most effective in detecting abuse?

What deterrents or safeguards are most effective in preventing abuse by guardians?

b. Courts Need Data for Effective Guardianship Monitoring To Detect Abuse

Data are needed on basic case information, case type, the reason(s) a petition was brought and by
whom (for example, financial exploitation, abuse, or neglect), the reason the case was closed, the
dates of documents due and filed, complaints raised and resolved, financial assets, demographic
information about the adult and the guardian, residential status of the adult, and relationship of
the guardian to the adult. This information helps courts assess whether the guardian is meeting
their fiduciary duty and whether the adult is at risk of harm — and helps determine court actions,
such as increasing the bond, appointing a co-guardian, limiting guardian access to the accounts,
and removing the guardian.

c. Policymakers Need Data for Legal and Policy Changes To Address Abuse

Carefully and consistently collected and updated data can enable state and federal entities to
clarify the scope, prevalence, and nature of abuse by guardians. It will also provide information
about the adults most affected and the consequences for their lives, the settings where abuse
happens, and the effectiveness of various court interventions.

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.
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Data are important for policymakers to determine trends and gaps that require changes in laws,
regulations, and guidelines, and to develop appropriate training programs for all stakeholders.
For example, data might show that family guardians fail to understand their duties or that judges
fail to consider less restrictive options prior to appointment. Data might highlight a high rate of
financial exploitation by case type, setting, or individual committing the abuse, or demonstrate
that additional court procedures stand to enhance the well-being of the adult and protect their
rights.

d. Important Data Elements To Collect After Appointment

There are dozens of data elements that courts could collect to improve case monitoring and
highlight needed changes in law or policy. Rather than collecting all elements, courts would most
likely need to prioritize those elements most effective for addressing abuse or changing systems.
The selection of these top data elements requires careful thought and collaboration and should be
determined in consultation with an advisory user group, as suggested by NCSC.® Below is a
universe of data elements, as well as questions that collection of these data elements could
answer. Each state or local court system would select those elements most needed and most
accessible to collect.

i. Data Elements at Case Initiation

e Respondent (the adult who is the subject of a guardianship petition)
0 Age or birthdate
= |s the respondent a minor or an adult? Many courts have separate statutory
procedures for minors and adults. Data need to distinguish between minor
and adult cases at the initial filing.
= |s the respondent transitioning as a young adult into adult guardianship?
Data can identify the need for additional education for parents of
individuals with intellectual or developmental disabilities about
alternatives, such as supported decision-making.
0 Race/ethnicity; gender
= |s the adult receiving appropriate services?
= |s gender and race/ethnicity a factor in service provision?
= |s there domestic violence involved in the case or in an associated case
involving the same parties?
o Contact information
= Where is the respondent currently residing (so they can receive all notices
and filings throughout the case to stay informed)?
= Where will the respondent be living if a change of residence is necessary
(so that court monitors will be able to locate them)?
= |s the respondent living or will they be living out of state, and does this
require court approval or suggest that the petition be brought in another
state?
0 Accommodations; investigations

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.
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= What is the respondent’s preferred language (so that an interpreter can be
arranged)? Does failure to accommodate language barriers affect the
assignment of a guardian?

= What assistance will the respondent need to attend and participate in any
proceedings?

= Who is the respondent’s preference(s) for a guardian?

= Does the respondent wish to attend the proceedings?

e Petitioner (the individual or entity filing the petition)

(0}

(0}

Is the petitioner a nursing home, hospital, proposed guardian, APS, or other role
that presents a conflict of interest?

Is the petition contested by the respondent or other family members (which
highlights the need for a thorough review of the need for guardianship or the
appropriateness of the proposed guardian)?

e Guardian/conservator

o
o

@]

(0}

What is the age, race, ethnicity, and gender of the guardian?

What is the guardian’s contact information (including email, text, and telephone,
so they can receive notices, reminders of due dates of important filings, and
inquiries from the court)?

What qualifies the person to be the best choice for guardian? Data reflecting the
difficulty in finding qualified guardians could indicate a need for more education
and training for potential guardians or the development of a volunteer guardian
program.

Has the guardian completed any state-required education?

Is the guardian certified or licensed?

What is the relationship of the guardian to the respondent? Data could reveal a
history of family conflict and suggest mediation or other services.

Is the guardian an individual, professional, attorney, an agency, volunteer, APS,
or public guardian? Aggregated data on who has been appointed will tell the court
where enhanced monitoring would be most effective.

Was a background or credit check conducted to determine if there was reason to
disqualify the proposed guardian/conservator? If a criminal or bankruptcy history
was disclosed, why did the court waive the disqualification? Is closer monitoring
appropriate to protect the security of the respondent’s estate? Aggregated data
could determine if background checks are effective in deterring or identifying
abuse.

Is the guardian also serving as representative payee (so that the Social Security
Administration can be notified if discharged for cause as guardian)?

Where is the guardian physically located with respect to the person for whom they
have been appointed? Data could identify guardians’ difficulty in carrying out
visitation requirements.

How many appointments does a guardian have? Data would identify if an
individual guardian has more appointments than they can responsibly serve.

e Attorney for respondent

This resource was prepared by the author(s) using Federal funds provided by the U.S.
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Has the attorney received any necessary training on the role of counsel according
to state law?

Has the attorney taken actions to vigorously advocate for the wishes of the adult?
Has the attorney taken action to identify less restrictive options?

Was the attorney appointed by court or secured by the respondent?

Who paid for the attorney representation?

e Court visitor/guardian ad litem?’

o
o

(0]

(0]

Was a visitor or guardian ad litem appointed?

Was the visitor or guardian ad litem randomly selected from a pool or rotation
schedule, or chosen by the petitioner? Data about who are selected as guardian ad
litem can indicate the need for training more individuals to serve in this role.
What was the nature of the visitor or guardian ad litem visit?

Did the court visitor or guardian ad litem seek to identify supports and less
restrictive options?

Were the findings of the court visitor or guardian ad litem reflected in the findings
and order of the court?

Who paid for the guardian ad litem or court visitor?

e Precipitating cause for petition

(0}

o
o

(0]

Was the respondent a victim of or at risk for abuse or exploitation, necessitating
closer monitoring?

Was the respondent a victim of self-neglect, necessitating closer monitoring?
What problem(s) does the appointment of a guardian resolve?

What were the leading causes of incapacity? Could the perceived incapacity be
temporary, suggesting a temporary order? Data about the nature of incapacity may
affect the care plan and other treatment.

Is there an emergency that statutorily permits fewer due process protections? Data
would indicate the frequency and reasons for which emergency petitions are
granted and whether they are being misused.

If an emergency guardianship is necessary, how long is the emergency authority
in force? Is the order limited to the circumstances of the perceived emergency?

e Elements of the order

(0}

(0]

Did the order set out specific findings on which the determination of incapacity
was based?

Which less restrictive interventions did the court consider before appointing a
guardian?

What rights did the respondent retain? In what aspects was the order limited?
Specifically, did the respondent retain the right to vote? Data would quantify the
courts’ success in tailoring orders to respondents’ specific needs.

Was a protective arrangement instead of a guardianship ordered?

This resource was prepared by the author(s) using Federal funds provided by the U.S.
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ii. Data Elements After Appointment

The following data can help establish a baseline of expectations for the guardian. A tickler
system that reminds guardians of various filing dates can help them make timely filings, and it
can help the court track filings. The due dates should be automatically calculated and included in
the letters of office so that both the court and the guardian are aware of the due dates.

e Inventory due date

e First accounting due date

e Financial plan due date

e Guardian plan due date

e Well-being status report due date

Once the inventory is filed, data about the assets under protection of the court can help the court
track the security of the adult’s resources. Updating these amounts over the life of the
guardianship enables the court to adjust the amount of the bond as necessary.

e Financial assets at start
e Real and personal property at start
e Total assets at start

Information about the bond should be maintained and updated as appropriate to ensure that the
adult’s estate is protected from any misuse.

e Date bond posted
e Amount of bond
o0 Reason for any waiver of bond
o Order entered for restricted account
e Review of bond adequacy
e Maodification of bond amount and reason
e Surcharge on bond and cause

Information on whether reports and accounts are filed in a timely manner is the first step in the
court’s ability to supervise the guardian and keep abreast of the adult’s well-being.

e Date inventory filed

e Date financial plan filed

e Date guardian plan filed

e Date accounting filed

e Date status report filed

e Notice of late filing sent

e Show cause ordered and outcome

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.
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Once the court has received the required reports and accounts, it should track the flow and
outcome of the review. Such data provide valuable information about investigations needed to
detect abuse, as well as the court staffing needed to manage the monitoring process.

e Reviewed by a court official
Issues noted
o Indicators or red flags of abuse or exploitation
o Dates and location of visits by the guardian and if they were in person or
remote. Infrequent visits could suggest the need for investigation.
e Action taken by the court
e Appointment of guardian ad litem/visitor/magistrate to investigate or interview
e Referral to APS/Long-Term Care Ombudsman for investigation; investigation and
outcome
e Investigator or auditor appointed
o Audit finding
0 Investigator substantiation

When the investigation or audit raises concerns, data can assist in monitoring and identifying
themes or gaps in the court system, the need for training various stakeholders, and the
effectiveness of the court’s interventions.

e Show cause hearing
Removal or substitution of the guardian
o0 Notice to licensing or certifying entity
o0 Notice to other jurisdictions
o0 Qualifications of any new guardian
e Modification of bond
e Surcharge of bond
e Protections and services provided to the person with a guardian or conservator*®
e Referral to APS/Long-Term Care Ombudsman
e Referral to law enforcement

Data on complaints communicated to the court can help the court find and respond to problems
and abuse, as well as evaluate the effectiveness of the complaint process.

e Receipt of complaint
o Complaint source
0 Who reviewed
O Issues noted

e Action taken on complaint
0 Resolution

Data on subsequent proceedings during the life of the guardianship can alert the court to events
that could indicate potential for abuse.
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e Motions filed
o Sale of property
Visitation restrictions
Authority for estate planning
Request for instructions
Medical consent outside the scope of the order
Placement in restrictive setting
0 Moving an individual out of state
e Appointment of an attorney for a person with a guardian
e Transfer of the guardianship to another state
e Modification of order
o Petitioner
0 Rights restored or restricted, including the right to vote
e Substitution of guardian/conservator
o For cause (abuse, neglect, or exploitation)
0 Not for cause (best interest of the adult, relocation, or resignation)
e Ending of the guardianship/conservatorship
0 Death of the adult
o0 Transfer of the guardianship out of state
o Full restoration of rights

O OO0 O0o0Oo

These data elements over the life of a case reveal the complexity of designing a system to both
improve court oversight of cases and clarify systemic changes that are needed. Each state court
system and each local court will select priorities that may need to be refined as the system is
implemented and the court gains experience.

IV. Recommendations: Federal Actions To Enhance Guardianship Data
Collection

The previous sections have shown how better data can be used to help prevent and address abuse
and fraud by guardians. This section suggests specific opportunities for the federal government
to enhance data on guardianship and the misuse of the guardianship system. These
recommendations are organized into four categories: (a) supporting uniformity in guardianship
law, policy, and data governance; (b) allocating additional resources for guardianship reform,
including state court technology and monitoring capacity of staff; (c) expanding federal data
sources to include guardianship; and (d) exploring ways the U.S. Department of Justice (DOJ)
can help address abuse by guardians and support adults subject to guardianship.

a. Supporting Uniformity in Guardianship Law, Policy, and Data Governance

As we found in our Part 2 report, guardianship terminology and law vary from state to state, and
practice varies not only by state but also from court to court. Moreover, state court data systems
range widely in their case management protocols, key elements, and technological capacity.
States also differ in the extent to which the court system is centralized, with lower courts
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reporting to the highest state court in a unified court system. Even in states with unified court
systems, guardianship processes and data collection are often inconsistent across local courts.
Greater uniformity in both law and data governance would strengthen access to data on abuse
and fraud by guardians, as well as monitoring approaches.

Adult guardianship is the responsibility of state courts, deriving from the ancient legal concept of
parens patriae, the government’s duty to take care of those who cannot care for themselves.*®
Guardianship administration falls to the states under the Tenth Amendment to the U.S.
Constitution, which reserves to the states all powers not expressly delegated to the federal
government.?® That means there will inevitably be some variability. However, the federal
government can take action to encourage uniformity of effective practices. One way is to support
enactment of uniform state statutory provisions. Another is to support uniformity of key data
elements.

i.  The Uniform Guardianship, Conservatorship, and Other Protective Arrangements Act

Formed in 1892, the Uniform Law Commission (ULC) is a quasi-governmental entity that
develops model statutes for state legislatures. The ULC “provides states with non-partisan, well-
conceived and well-drafted legislation that brings clarity and stability to critical areas of state
statutory law.”?! State legislatures can choose to pass an entire uniform act, take key provisions,
or adapt terms and provisions to best suit local needs.

The ULC first addressed adult guardianship in 1969 in Article V of the Uniform Probate Code.
At the time, Article V was forward-looking because it separated guardianship of the person
(“guardianship”) from guardianship of property (“conservatorship”) and allowed conservators to
engage in a wide range of transactions without seeking court approval.?? In 1982, the ULC
amended Article V and created a separate Uniform Guardianship and Protective Proceedings
Act, which authorized limited court orders.? In 1997, the ULC amended the Uniform
Guardianship and Protective Proceedings Act to highlight the principle that “a guardian or
conservator should be appointed only when necessary, only for so long as necessary, and only
with such powers as are necessary.”?*

In 2017, prompted by the 2011 National Guardianship Network’s Third National Guardianship
Summit, the ULC adopted the Uniform Guardianship, Conservatorship, and Other Protective
Arrangements Act (“the Act”).?® The Act includes many innovations that, taken together, result
in:
a comprehensive guardianship statue for the twenty-first century ... [It] promotes person-
centered planning to incorporate an individual’s preferences and values into a
guardianship order and requires courts to order the least restrictive means necessary for
protection of persons who are unable to fully care for themselves.?®

Especially relevant to this report, the Act offers a range of tools to reduce abuse and better
protect the rights of adults subject to guardianship. Key among them are the following:?’

e Section 127 of the Act creates a process for anyone concerned about the welfare of an
adult to bring a grievance about a guardian to the attention of the court without a formal
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petition. The court must review the grievance and hold a hearing if the grievance supports
a reasonable belief that removal of the guardian or termination of the order may be
appropriate. The court may take a range of corrective actions.

Section 310(e) requires the court order to give anyone who cares about the welfare of the
adult subject to guardianship the opportunity to receive copies of essential documents in
the case. Such family members and friends may have important information about the
adult’s condition and changing circumstances and may bring these to the attention of the
court. “These individuals can then act as an extra set of eyes and ears for the court to
prevent or remedy abuse.”?8

Section 315(c) of the Act limits a guardian’s ability to restrict the adult’s interaction with
others. Short of a court order, a guardian who believes that interaction with a specific
person poses a risk of harm may restrict contact for no more than seven days if it involves
family or a pre-existing relationship, and for no more than 60 days if it is not family or
there is no pre-existing relationship.

Section 317 addresses submission of the guardian’s report and lists 14 elements that must
be included. Section 423 addresses submission of the conservator’s accounting. The adult
and others designated by the court have the right to receive a copy of the report. The
court must review each report at least annually and may appoint a court visitor to
investigate. Section 318 authorizes the court to remove a guardian for cause.

Section 418 mandates that the court require a conservator to furnish a bond or make an
alternative arrangement for protecting assets, such as restricting conservator access to an
account above a specified amount.

Section 120 sets out key factors for the court’s consideration in determining a
“reasonable” guardian fee. This section aims to reduce exploitation through inappropriate
charges that erode assets of the adult under care.

Article 5 of the Act creates a new, less restrictive alternative to guardianship called a
“protective arrangement.” Such an arrangement targets particular needs of an adult and is
“narrower in scope and shorter in time than an ongoing guardianship or conservatorship
order ... Such specific court authorizations may target possible abuse or exploitation.”
For example, the court’s protective arrangement could order or restrict visits by a
specified individual, or it could direct certain financial transactions to avoid exploitation.

The federal Elder Abuse Prevention and Prosecution Act at Section 505 directs the U.S. Attorney
General to publish “model legislation relating to guardianship proceedings for the purpose of
preventing elder abuse.”?° The Uniform Guardianship, Conservatorship, and Other Protective
Arrangements Act meets the objective of Section 505. The U.S. Senate Special Committee on
Aging endorsed the Act in its 2018 report, urging “nationwide adoption of the Uniform
Guardianship, Conservatorship, and Other Protective Arrangements Act.”*° DOJ has not
expressed whether the Act meets the objective of Section 505, but it has pointed to the Act as a
good source of guidance for states. !
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The 2021 Fourth National Guardianship Summit, sponsored by the National Guardianship
Network, recommended that “[s]tates should adopt and implement the Uniform Guardianship,
Conservatorship, and Other Protective Arrangements Act.”*2 To date, only two states — Maine
and Washington — have done so0.3® However, some states, such as New Mexico, have
considered or adopted parts of the Act. Staff from the ULC have noted that at least three states
would likely adopt the Act if it were not for its budgetary implications.3*

Recommendation: The federal government should initiate a grant program for the highest court
in states that have, in whole or in substantial part, enacted the Uniform Guardianship,
Conservatorship, and Other Protective Arrangements Act to implement key sections of the Act
that would target abuse and fraud by guardians. This would serve as an incentive for states to
adopt or adapt the Act and would provide resources to implement key initiatives to identify and
address abuse and fraud.

ii. NCSC Data Elements Recommended for Guardianship or Conservatorship
Monitoring

NCSC produced the National Open Court Data Standards “to support the creation, sharing and
integration of court data by ensuring a clear understanding of what court data represent and how
court data can be shared in a user-friendly format.”3 In 2020, using this framework, NCSC
published a set of recommended data elements specifically for guardianship and conservatorship
monitoring.3®

As we found in our Part 2 report, the NCSC guardianship/conservatorship data set, with its
subsets of elements, represents a “gold standard” for courts to collect and aggregate information
most useful for monitoring — and for addressing abuse and fraud by guardians. The data set
makes it easier to share information among courts, enhance data consistency, and compare data
across jurisdictional lines. The more states that adopt and implement the NCSC data set, the
clearer our national picture will be of the extent, nature, and prevalence of abuse by guardians.
Specific examples of how courts could use the data — both at the case level and the systemic
level — to address abuse and fraud by guardians are discussed above.

Aggregating key data elements and conducting statistical analyses could reveal much about the
scope, prevalence, and nature of abuse and fraud by guardians. For instance, courts could see
what percentage of guardians who have been suspended or removed were family members.
Courts could also determine the proportion of cases filed due to alleged abuse and whether it was
abuse against an older adult or a younger adult with disabilities.

Recommendation: The federal government should create grant opportunities for the highest
state courts to support staff and develop technology to manage guardianship cases and aggregate
data that will identify patterns and trends, as through the NCSC data standards.

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.



Legal, Policy, and Practice Context and Considerations 18

b. Allocating Federal Resources for State Court Reform Practices, Technology, and
Staff

The interviews and survey in Part 2 of our environmental scan found that the key barriers to
improving guardianship data to better address abuse are the lack of court resources and burdens
on court staff, including insufficient staffing for data management.

In addition to funding to encourage uniformity in guardianship law and data governance, state
courts need funding to thoroughly and broadly assess their current guardianship systems, identify
state-specific goals and objectives, and implement reforms within general nationally articulated
principles. These broad principles target the need to: increase use of less restrictive options and
supports; ensure procedural due process; limit the scope of guardianship orders to only what is
necessary; provide strong court oversight that uses a case management system; monitor and
sanction guardians who violate the law and breach their fiduciary duties; and enhance the
potential for restoration of rights.3” Within this framework, allowing state courts discretion in
their priorities for guardianship reform increases buy-in and encourages innovation. There are
three channels for federal support of broad-based guardianship improvements.

i.  Elder Abuse Prevention and Prosecution Act

The Elder Abuse Prevention and Prosecution Act of 2017 seeks to prevent elder abuse and
improve the justice system’s response to victims in elder abuse cases. Section 501 focuses on
court-appointed guardianship oversight activities. This section authorizes the Secretary of the
U.S. Department of Health and Human Services to make demonstration grants to the highest
courts of states to “assess the fairness, timeliness, safety, integrity, and accessibility of adult
guardianship and conservatorship proceedings” and to implement changes as a result of the
assessment. Section 501 specifically references:

systems to enable the annual accountings and other required conservatorship and
guardianship filings to be completed, filed, and reviewed electronically in order to
simplify the filing process for conservators and guardians and better enable courts to
identify discrepancies and detect fraud and the exploitation of protected persons.%

In awarding the grants, the Secretary must consider the recommendations of the U.S. Attorney
General and the State Justice Institute. State courts that are awarded grants must collaborate with
the State Unit on Aging and the APS agency for the state.*° Congress has not appropriated any
funds for grants under Section 501 of the Elder Abuse Prevention and Prosecution Act.

Recommendation: Federal agencies should urge Congress to appropriate funding for Section
501 of the Elder Abuse Prevention and Prosecution Act.

ii. ACL Guardianship Grants to State Courts

Prompted by the National Guardianship Network’s 2011 Third National Guardianship Summit,*!
the State Justice Institute and the Administration for Community Living (ACL) provided initial
funding for state courts to improve adult guardianship in collaboration with community partners.
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The State Justice Institute, a federally authorized agency to improve the quality of justice in state
courts,*? awarded small grants for selected states to pilot the Working Interdisciplinary Networks
of Guardianship Stakeholders (WINGS) project in 2013 and 2015. In 2016, ACL awarded a
grant to the American Bar Association (ABA) Commission on Law and Aging to determine
whether WINGS could advance guardianship reform.*® The ABA Commission made subgrants
to seven states to establish, enhance, or expand WINGS. At the end of the grant period, the ABA
Commission concluded in its 2020 briefing paper to ACL that:

while the project WINGS, and indeed all state WINGS, have advanced adult guardianship
reform, their modestly funded efforts are not enough to significantly improve outcomes for
adults subject to, or potentially subject to, guardianship ... WINGS require ongoing support
and technical assistance to realize their potential for creating long lasting systemic change.**

The ABA Commission recommended that “ACL, in coordination with other federal entities,
should provide funding to support WINGS through systems change grants,” including five-year
systems change grants, along with programmatic requirements for monitoring guardians. It also
urged ACL to create a WINGS capacity-building or technical assistance entity.*

Building on the initial WINGS project, ACL made two-year Elder Justice Innovation
Guardianship Grants to the highest courts in seven states in 2021. The grants sought to “assess
the fairness, effectiveness, timeliness, safety, integrity, and accessibility of adult guardianship
and conservatorship proceedings, and develop innovations to improve the experiences of
individuals at risk of guardianship/conservatorship.”*® The state court proposals included a broad
range of guardianship improvement objectives, among them several that directly address abuse
and fraud by guardians and the need for data:*’

e The Alaska State Courts, to “improve monitoring of financial issues.”

e The Massachusetts Administrative Office of Trial Courts, to “create an Office of Adult
Guardianship and Conservatorship Oversight within the Administrative Office of the
Probate and Family Court to increase court oversight ... and protect older adults and
adults with disabilities from abuse, financial exploitation, and neglect.”

e The Maryland Court of Appeals, to “conduct a comprehensive statewide assessment ...
and develop a response to that assessment.” (The Maryland project includes a focus on
the hospital-to-guardianship “pipeline” that results in overbroad or unnecessary
guardianship.)

e The Minnesota Judicial Branch, to “design and implement a guardian/conservator
grievance/investigation process to alert the court of potential maltreatment and fraud.”

e The Judiciary Courts of Nevada, to examine “ways to improve data collection of the
district courts.”

e The New York Unified Court System, to “implement a uniform, modern data tracking
system.”

e The Oregon Office of the State Court Administrator, to “establish processes that will
enable courts to better detect financial mismanagement of protected persons’ assets.”
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In September 2022, ACL awarded close to $2 million for three additional Elder Justice
Innovation Guardianship Grants. Again, aspects of these grant awards include the need for data
to address abuse:*®

e The Administrative Office of Pennsylvania Courts, to “improve the data collected
through Pennsylvania’s Guardianship Tracking System (GTS) to monitor guardians more
effectively.”

e The District of Columbia Courts, to “enhance the court’s ability to monitor
guardianships.”

e The Supreme Court of Virginia, to “improve data collection and data standards; enhance
monitoring practices; and ... strengthen case management processes; facilitate data and
information sharing.”

These grants will help bolster the capacity of courts to collect and aggregate data to improve
monitoring and address abuse. The funded states can provide models for adaptation by other
states. NCSC is working with several of the grant recipients specifically on data issues.

Recommendation: ACL should continue to support the Elder Justice Innovation Guardianship
Grant program, giving selected states a jump-start to improve their data systems and their
approaches to addressing abuse, as well as more broadly improving guardianship and promoting
less restrictive options. DOJ should explore ways to collaborate with ACL to enhance this
program.

iii.  Guardianship Court Improvement Program

Programs like WINGS and the ACL Elder Justice Innovation Guardianship Grants are beginning
to make inroads to create meaningful reform. Still, more is required. Such programs should exist
in every state, with a national infrastructure for technical assistance and support, and with
ongoing rather than piecemeal funding.

A model for such an approach can be found in the child welfare system. Each year since 1993,
Congress has provided targeted funding to state courts through the child welfare Court
Improvement Program (CIP),*° which conducts assessments of the role of the courts in child
welfare cases and implements necessary changes. The Department of Health and Human
Services Children’s Bureau administers CIP, and funding is allocated to each state court on a
formula basis. Congress provided $5 million the first year; it has provided $10 million each
subsequent year.*® In 2005, Congress appropriated an additional $10 million for state grants on
training and $10 million for state grants on data and has continued those appropriations
annually.5!

The Children’s Bureau has also provided funding for a national capacity-building and technical
assistance resource for the courts, through which the ABA Center on Children and the Law
provides training and facilitates communication among the state CIPs.

Since its inception, CIP “has achieved significant results, including developing court projects
that have improved court processes ... establishing close collaboration and data sharing between
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courts and child welfare agencies.”>? CIP has “not only provided direct funding for its intended
goals such as judicial training and data collection and analysis, it also helped to leverage major
state investments to implement CIP plans for improvement such as ... court case management
systems.”®? It is particularly notable that a 1998 study of state CIP efforts found a striking need
to improve case management systems to collect data, and by 2005, analyzing data to effect
improvements “had become an integral and ongoing national effort.”>*

There are many parallels between the child welfare system and the adult guardianship system —
including the lack of data and the potential for abuse. Both are court-based but require
collaboration and specialized interdisciplinary knowledge beyond the courts. Both involve at-risk
populations that may receive funding through a number of federal Health and Human Services
programs. Both have often been perceived as low priority in the courts,® and both have been
targeted by the press.

As early as 2012, guardianship reform advocates began to call for a national adult guardianship
CIP. These advocates have included the Conference of Chief Justices/Conference of State Court
Administrators,®® the ABA House of Delegates,®” and the National Council on Disability.%
Advocates point out that there is a solid rationale for federal funding of a guardianship CIP —
the federal government provides services and benefits to many adults with (or who are at risk of
having) guardians through Social Security, Medicare, Medicaid, the Older Americans Act,
veterans benefits, and more. Guardians control many estates with assets from federal retirement
programs.

In 2021, the Fourth National Guardianship Summit passed a recommendation supporting a
guardianship CIP:

Congress should establish a Guardianship Court Improvement Program modelled on the
successful Child Welfare Court Improvement Program and provide funding directly to
the highest court in each participating state in order to enhance the rights and well-being
of adults subject to, or potentially subject to, guardianship.>®

The Summit recommendation listed effectuating consistent and meaningful data collection as a
key aspect of the program. Two closely-related Summit recommendations urged that a
guardianship CIP should feature interdisciplinary and interagency collaboration, build upon
WINGS, be supported by federal funding authorized at a level similar to the $30 million
currently authorized for the child welfare CIP, and give courts wide latitude to set priorities.®°
The related recommendations also noted that the guardianship CIP should have a national,
nonprofit capacity-building or resource center to provide training and technical assistance and to
build a national network. 5

Recommendation: Building on Parts 1 and 2 of our environmental scan, we endorse the Summit
recommendation urging Congress to create an ongoing guardianship CIP, which would include
support for state efforts to collect and aggregate guardianship data to address abuse and fraud.
Relevant federal agencies, such as DOJ and the Department of Health and Human Services,
should explore the role and benefits of such a guardianship CIP and mechanisms for
implementation.

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.



Legal, Policy, and Practice Context and Considerations 22

c. Expanding Federal Data Sources To Include Guardianship

The federal government collects information through key databases on health, long-term care,
criminal justice, fiduciary, and legal services networks that might offer opportunities to include
or strengthen elements on guardianship. In addition to funding state initiatives as addressed
above, federal agencies could explore some of these databases to see if they could shed light on
the scope and prevalence of abuse by guardians. The database with perhaps the greatest potential
for capturing information about abuse by guardians is the National Adult Maltreatment
Reporting System. There are additional databases that might be modified to include guardianship
or abuse by guardians in their data set.

i. National Adult Maltreatment Reporting System

In 2013, the Department of Health and Human Services, Office of the Assistant Secretary for
Planning and Evaluation, began a two-year effort to design, develop, and pilot a national
reporting system based on data from state APS agency information systems. The goal of the data
collection system was to provide consistent, accurate, national data on the exploitation and abuse
of older adults and adults with disabilities, as reported to state APS agencies. By 2017, state APS
agencies began voluntarily providing data to the National Adult Maltreatment Reporting System
(NAMRS). %2

Constructing the data system was a complicated task. APS programs had little prior experience
with collecting and reporting data. It took four years of design and testing to address challenges
in developing the database, data elements, and definitions, as well as accommodating differences
in the characteristics of the populations served (some programs serve only those over 60 or 65,
and others serve younger vulnerable adults) and in state statutory definitions of types of abuse.
The pilot also had to overcome both the wide range of technological skills and capabilities in the
states and their local offices and the need to design a system that did not overwhelm the
reporting offices.®3

The development of NAMRS held out the promise that this national abuse database would be an
important advancement in collecting data on abuse by guardians.®* In practice, however,
NAMRS data on individuals who perpetrate abuse are very limited; only 30 states are able to
submit data on any kinship relationship (spouse, child, parent, etc.) between the victim and the
individual perpetrating the abuse. Although the database was designed to capture whether the
person who perpetrated the abuse was in a fiduciary relationship with the victim, the most recent
ACL report on NAMRS data (2020) does not have any data on whether they are a court-
appointed guardian or other fiduciary.® The report stated that “less than half of states submit the
perpetrator data elements to NAMRS.”® ACL officials acknowledged that, even at the summary
data level, these data are the least complete type of data and a recognized gap.®’

In a 2021 investigation, the Government Accountability Office found that APS officials have
difficulty collecting data on those who perpetrate abuse in general and especially on the costs of
financial exploitation.®® The Government Accountability Office report confirmed that over half
of states were still not providing detailed case-level data elements on financial exploitation or on
the relationship between victims and those perpetrating the abuse.
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State APS reporting difficulties include the following: (1) lack of data on individuals who
perpetrate abuse collected in the state-level data systems; (2) concerns about due process in
recording this type of information; (3) a primary APS focus on victims and not on those
perpetrating the abuse; (4) the staff hours needed to add additional data elements; (5) the lack of
a single statewide adult abuse data system in some states; and (6) data entry errors by
caseworkers who are required to perform multiple jobs and therefore work quickly.

To help overcome technological difficulties in reporting NAMRS data, ACL provided grant
funding to the state APS agencies to improve their data systems in 2015, 2016, 2018, and 2019.
ACL has also supported the APS Technical Assistance Resource Center, which provides ongoing
guidance and support to the state agencies.®

Although the data currently collected through NAMRS on adult abuse provide valuable insight
about many aspects of abuse, the extensive multiagency effort to devise, maintain, and support a
national data collection system of APS reports demonstrates the complexities inherent in
identifying the nature of abuse by guardians. NAMRS addressed challenges in variations in elder
abuse laws, diverse jurisdictions of APS agencies, and limited data system capacity. Those same
challenges are also present for the even more diverse state guardianship systems, laws, and
lexicon.

Recommendation: The federal government should strengthen data collection on those who
perpetrate adult abuse in NAMRS. The federal government should also continue to provide
grants to state APS offices to enhance their ability to collect and report data on any relationship
between the victim and individual perpetrating the abuse, specifically fiduciary relationships
such as guardianship.

ii.  Other Potential Federal Sources of Data on Abuse and Fraud by Guardians

Aside from NAMRS, there are several other federal databases that could be modified to further
our understanding of abuse by guardians.

1. Federal Fiduciary Program Data

There are two major federal fiduciary program databases — the Social Security representative
payee database and the U.S. Department of Veterans Affairs fiduciary program database —
along with smaller programs such as the Office of Personnel Management.

a. Social Security Administration Electronic Representative Payee System

The Social Security Administration (SSA) appoints representative payees to receive and manage
benefit payments on a beneficiary’s behalf if it determines the beneficiary is incapable of
managing their own payments. Sometimes SSA appoints a guardian as payee. SSA has
approximately 5.6 million payees (but 52% of beneficiaries with payees are minors).’® Guardians
are high on the SSA order of preference list for payee selection because the court has already
appointed them in a fiduciary role. SSA field office staff are to appoint as payee only those
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guardians “with custody or who demonstrate strong concern.”’* Information about whether a
payee is a guardian is included in the SSA Electronic Representative Payee System (eRPS),
which is a web-based application that includes all payee-related information, including findings
of misuse.

The Government Accountability Office found that although state courts with guardianship
jurisdiction and the SSA payee program serve essentially the same population, there is very little
coordination or information sharing between the two systems.”2 This lack of coordination may
put beneficiaries at risk of harm. For instance, if the same person is payee and guardian and the
court removes the guardian for exploitation, the SSA field office is not informed to make a
change in the payee. Conversely, if the payee is changed due to misuse of benefit funds, the court
is not generally notified to trigger review of the guardian’s conduct.”

SSA has maintained that it cannot share information about representative payee cases with courts
because of the federal Privacy Act.”* In 2018, the federal Strengthening Protections for Social
Security Beneficiaries Act required SSA to commission a study by the Administrative
Conference of the United States on information sharing between state courts and the SSA
representative payee program. For the study, the Administrative Conference of the United States
partnered with the National Academy of Public Administration. Their 2020 report provides an
analysis of the legal and practical barriers to information sharing and makes suggestions to SSA
on overcoming these barriers.” For example, the report suggests that disclosure of payee
information to courts may be allowed under the “routine use exception” in the Privacy Act.

b. Department of Veterans Affairs Fiduciary Program Database

The Department of Veterans Affairs (VA) fiduciary program allows for the appointment of a
fiduciary for a VA beneficiary who is not able to manage their own affairs.”® In fiscal year 2019,
the fiduciary program served more than 170,000 beneficiaries.”” A 2021 report by the
Department of Veterans Affairs Office of Inspector General found approximately 12,000
allegations of fiduciary misuse of funds in 2018-2019.”® An unknown number of these cases may
have been instances in which the VA fiduciary also served as a guardian appointed by a state
court. As with the SSA payee program, the Government Accountability Office found a lack of
coordination between the VA fiduciary program and state courts.’®

Recommendation: To address abuse and fraud by guardians and enhance guardianship data,
SSA and the Department of Veterans Affairs — working in collaboration with other federal
agencies as well as with state courts — should address barriers to information sharing on
representative payee and fiduciary cases.

2. Other Federal Databases

There are a host of other federal databases that hold varying degrees of potential for learning
more about the scope, prevalence, and nature of abuse by guardians. A 2006 white paper for the
National Center on Elder Abuse explored using these databases, with adjustments, to collect
information on elder abuse.® These databases could also be examined for possible use in
collecting information on guardianship, specifically abuse and fraud by guardians.
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The white paper described approximately 30 federal databases. From those, we selected
databases that appeared to have the most potential for adding information on guardianship. We
list DOJ crime and criminal justice databases first, followed by others.

Bureau of Justice Statistics National Crime Victimization Survey: The Bureau of Justice

Statistics National Crime Victimization Survey is “the nation’s primary source of
information on criminal victimization. Each year, data are obtained from a nationally
representative sample of about 240,000 persons in about 150,000 households. Persons are
interviewed on the frequency, characteristics, and consequences of criminal victimization
in the United States.”8 Among many other elements, the survey collects information on
the relationship between the victim and the individual perpetrating the offense. The
Bureau of Justice Statistics could examine the survey results to see if they include any
information on abuse by guardians. It could also consider adding a question about
guardians. The white paper lists survey limitations.

Federal Bureau of Investigation National Incident-Based Reporting System (NIBRS):
“Implemented to improve the overall quality of crime data collected by law enforcement,
NIBRS captures details on each single crime incident — as well as on separate offenses
within the same incident — including information on victims, known offenders,
relationships between victims and offenders, arrestees, and property involved in
crimes.”®? Since NIBRS includes the relationship between the victim and the individual
perpetrating the offense, this could possibly include guardianship, and if not, the Federal
Bureau of Investigation could consider adding it. However, this survey targets only
crimes reported to police, and many incidents of malfeasance by guardians — which
could be crimes — are not reported to law enforcement.

Bureau of Justice Statistics National Survey of Prosecutors: According to the survey
website, the last survey — conducted in 2007 — included 2,330 prosecutors’ offices.®
The Bureau of Justice Statistics could consider adding a question on the prosecution of
guardians.

National Ombudsman Reporting System: The Older Americans Act requires states to
collect long-term care complaint data.®* Ombudsman programs report the aggregate data
to ACL through the National Ombudsman Reporting System (NORS). & Under NORS
“Residents Rights” is an element on “abuse, gross neglect, exploitation.” As of 2006,
categories P.117 and P.121 were for complaints of abuse, neglect, and exploitation by
family members, friends, and others “whose actions the facility could not reasonably be
expected to oversee or regulate.” 8 These categories could be amended to note whether
the individual perpetrating the abuse was a guardian appointed by the court. In addition to
formal complaints, ombudsman programs also receive informal calls concerning abuse of
facility residents, and these contacts are captured in another part of NORS. The white
paper lists limitations, yet NORS has the potential to uncover new information about
abuse by guardians.
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e Other long-term care databases: The white paper describes a number of other databases
concerning certified nursing facilities. According to the white paper, nursing home
enforcement data were collected through the Online Survey, Certification and Reporting
System (OSCAR), which had a field for abuse, but did not indicate the kind of abuse or
the individual perpetrating the abuse. In 2012, OSCAR was replaced by the Certification
and Survey Provider Enhanced Reporting (CASPER) system and the Quality
Improvement Evaluation System (QIES). These are part of a large database within CMS,
the Automated Survey Processing Environmental (ASPEN).8” The nursing home
“Minimum Data Set” reports on the required annual assessment of residents. In past
versions, it may have specified whether the resident had a surrogate decision-maker,
including a guardian,® but it likely would not yield much data on abuse by guardians.

e Health care databases: The white paper describes 10 separate health care surveys,
including seven administered by the National Center for Health Statistics. Some rely on
the World Health Organization International Classification of Diseases to code and
classify conditions. There is an International Classification of Diseases code for adult and
child abuse, neglect, and other maltreatment (“suspected T767).%° However, the white
paper speculated that physicians rarely used it, as they would more likely use a diagnosis
of the presenting condition, rather than what caused it — or who was involved. In
addition, the code does not indicate who committed the maltreatment.

e Legal services databases: The Legal Services Corporation is a private, nonprofit
corporation established by Congress to seek equal access to justice by providing civil
legal assistance to low-income individuals. It provides federal funding to over 130
independent, nonprofit legal aid programs with more than 800 offices.® The Legal
Services Corporation maintains a reporting system on cases to measure program services.
It is possible that some current codes relate to “abuse” or “guardianship” and might add a
limited amount of information to what we know about guardians and abuse by guardians.

e American Community Survey: Conducted by the United States Census Bureau, the
American Community Survey is “a nationwide survey designed to provide communities
with reliable and timely social, economic, housing, and demographic data every year.”%
The survey has an annual sample size of about 3.5 million. It includes data sets to which
guardianship might potentially be added — specifically one on disability and one on
demographic characteristics.

Recommendation: Where feasible, federal agencies should modify their current crime,
criminal justice, health, and long-term care databases to include information on guardianship
and abuse by guardians.

d. Exploring Ways DOJ Can Help Address Abuse by Guardians and Support Adults
Subject to Guardianship

In addition to encouraging uniformity, funding states for guardianship reform, and enhancing
federal data collection on guardianship, there are other ways DOJ could directly target abuse by
guardians. Although these are not data initiatives, they would help inform data in valuable ways.
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i. Fostering Collaboration Among Courts, Law Enforcement, and Adult Protective
Services

Although state courts must strengthen their guardianship databases and monitoring, there are
other systems in place that could detect abuse by guardians and protect adults.®® APS, law
enforcement, and other agencies throughout the nation are charged with protecting individuals
from abuse and exploitation.®* Moreover, an increasing number of state and local multisystem
collaborative networks address adult abuse and could play a role in targeting abuse by guardians.

However, there is little structured communication and collaboration among courts, APS, and law
enforcement in targeting abuse by guardians. A coordinated response is needed.® The Fourth
National Guardianship Summit recommended promotion of “state and local collaborations at the
policy level concerned about adult abuse or guardianship (i.e., adult/elder abuse multi-
disciplinary and multi-system networks and teams and Working Interdisciplinary Networks of
Guardianship Stakeholders) to address abuse by guardians.”®® The Summit recommendation
directed ACL to take the lead in this effort “in partnership with other federal agencies [and
others].”%’

Adult Protective Services: APS receives, identifies, and investigates reports of abuse, neglect, or
exploitation of vulnerable and older adults, as described in state law, and provides needed
services. APS intersects with guardianship in a number of ways — a guardian may report abuse;
someone may report abuse by the guardian; APS may petition for guardianship services for an
adult in need; or APS may serve as guardian in selected cases, at least temporarily. However, in
some instances, APS may receive a report but may not pursue it, presuming that the court is
monitoring the guardian. Moreover, the court may suspect abuse by a guardian but may not
always report it to APS, viewing such reporting as outside the court’s responsibilities or
authority. In our Part 2 report, court officials who were interviewed had mixed responses on the
extent of communication between the court and APS. They said local practice varies, but often
there is a lack of information sharing — for example, “it is possible that a court will have no idea
that an [APS] investigation on a guardian is pending.”

Law enforcement: Law enforcement may also play a role in targeting abuse by guardians, but
there are several obstacles to its intervention. For example, it may be difficult for a court, APS,
or anyone else to make a referral because there are multiple and varying law enforcement
agencies, and jurisdiction may be confusing. A 2021 paper prepared for the Fourth National
Guardianship Summit stated that “judges interviewed indicated it was their belief they could
make law enforcement referrals; however, such referrals are not frequent.”®® Moreover, the
victim — judged by the court as “incapacitated” — may be seen as unable to assist in
prosecution. Victims may fear retaliation or be reluctant to have family members prosecuted and
may not want law enforcement involved. Law enforcement personnel often lack training about
guardianship, elder abuse, and disability rights.

A key obstacle is the presumption by law enforcement that abuse by guardians is primarily a
civil matter and not a criminal activity. In recent years, states have passed new or expanded
statutes making abuse of older persons or incapacitated persons — especially by those in trusted
positions such as guardians — a crime or providing for enhanced penalties.® To be effective,
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these statutes must be widely understood through public outreach and training of judges, police,
prosecutors, and others — and such training must cover the role of guardians.

Multidisciplinary systems: The field of elder abuse has long recognized the need for a
multidisciplinary or multi-systems approach.'% Multidisciplinary collaborations could occur for
either case review or systemic improvements. Using elder justice collaborations for systemic
improvements appears to have potential for addressing abuse by guardians. However, current
multidisciplinary elder abuse or elder justice coalitions do not exist everywhere. Also, they have
not focused on abuse by guardians — and it would require significant education and training to
do s0.1%! Finally, a perception of conflict of interest may limit court involvement, especially if
there is not a clear line between individual case review and systems change.

Recommendation: Working in partnership with ACL, DOJ should take the lead in convening
key stakeholders in the state court system, law enforcement, and state APS to build an
infrastructure for communication and coordination to target abuse by guardians.

ii.  Court-Appointed Special Advocates Program for Adults Subject to Guardianship

DOJ’s Office of Juvenile Justice and Delinquency Prevention administers and funds the Court-
Appointed Special Advocate (CASA) program “to ensure that abused and neglected children
receive high-quality best interest advocacy in dependency court and the child welfare system.”0?
The office awards grants through the National CASA/GAL Association for Children, which
supports a network of 950 state CASA/GAL (court-appointed special advocates and guardians ad
litem) organizations and local programs in 49 states and the District of Columbia.'®® Trained
CASA volunteers develop a relationship with a child over time through regular visits. The
volunteer learns about the child and the child’s life, speaks up for the child’s best interests in
court, and makes recommendations about the child’s placement and services. The volunteer
reports to the court. These volunteers make remarkable differences in the lives of children:

Trusting that an adult will show up for them consistently can be a difficult concept to
grasp for many children in the foster care system. Positive changes for children occur
when the CASA volunteer is able to build a trusting, consistent relationship with the
child.104

The CASA concept originated in 1977 and has grown into a nationwide program. The Office of
Juvenile Justice and Delinquency Prevention provides training and professional development for
staff and volunteers, standards for local programs, technical assistance in program operation, and
outreach help.1% In fiscal year 2021, the National CASA/GAL Association received more than
$11 million in funding.2%®

Although there are many similarities between the child welfare system and the adult
guardianship system, CASA has no analog in the guardianship world. Some states and localities
have volunteer guardianship monitoring programs, in which a trained volunteer visits an adult
subject to guardianship and reports back to the court — but it is a one-time visit, and no trusting
relationship is developed over time. Older adults and adults with disabilities need the type of

This resource was prepared by the author(s) using Federal funds provided by the U.S.
Department of Justice. Opinions or points of view expressed are those of the author(s) and do not
necessarily reflect the official position or policies of the U.S. Department of Justice.



Legal, Policy, and Practice Context and Considerations 29

support they could receive from a guardianship CASA program — and such volunteers could
help prevent or identify abuse and bring it to the attention of the court.

Recommendation: The federal government should pilot and evaluate an adult guardianship
CASA program for individuals subject to guardianship.

V. Conclusion

This paper draws together findings from our previous literature review and data landscape in a
comprehensive scan of the legal, policy, and practice contexts for collecting guardianship data —
and specifically for addressing data on abuse and fraud by guardians. Our groundbreaking scan
forms the basis for recommendations for federal action to assist states in improving guardianship
data collection and confronting abuse and fraud.

In Part 1 of our environmental scan, we found the picture of abuse by guardians — including
criminal abuse — to be blurry and incomplete. The scope, prevalence, and nature of such abuse
remain unclear due to inconsistent definitions, the limited number of litigated cases that reach the
appellate level, the limited number of complaints about certified guardians that reach the
disciplinary level, and the limited number of research studies.

The scant information that does exist shows that there are numerous reports of malfeasance by
both professional and nonprofessional guardians, ranging from noncompliance to various levels
of abuse and criminal acts. At the same time, agents under power of attorney or caregivers may
be as likely or more likely to commit financial exploitation than court-appointed guardians.
Some reports show that guardians who engage in abusive acts are more commonly family
members as opposed to professional guardians. Although courts have done substantial work on
guardianship monitoring, there are marked gaps between the law and practice, as well as
insufficient funds, as demonstrated by ongoing media stories.

In Part 2, we reported on the results of our interviews and survey of subject matter experts in
state court systems with knowledge of guardianship data collection. They discussed existing case
processing and data collection capabilities and barriers and said that they are not able to collect
data showing the nature and prevalence of abuse by guardians. They described inconsistent
terminologies, concerns about data reliability, and local variations in practice. They reported
differences due to whether the court system was unified, whether guardianship cases were heard
in probate or general jurisdiction court, and whether local courts had adequate case management
systems. Often, data are in the case files but cannot be aggregated to show patterns and trends.
Only a few states have advanced data systems; most state data systems are rudimentary. None of
the state experts said that they could collect information on the prevalence of confirmed abuse by
guardians.

This Part 3 report includes a deep dive into the universe of possible guardianship data elements
and explains how courts and policymakers could use these elements to improve guardianship
practice and address abuse. Courts should prioritize and select the elements most informative for
their stakeholders.
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Finally, this paper suggests specific opportunities for the federal government to enhance data on
guardianship and abuse by guardians. Although guardianship is the responsibility of state courts,
there are approaches that the federal government could take to assist states. We make the
following recommendations:

Support Uniformity. First, the federal government could support uniformity in
guardianship law, policy, and data governance through grant opportunities to support the
implementation of the Uniform Guardianship, Conservatorship, and Other Protective
Arrangements Act and the NCSC data standards for guardianship and conservatorship
cases.

Support Guardianship Reform. Second, the federal government could support
guardianship reform practices, which include better monitoring and data collection,
through: (1) funding Section 501 of the Elder Abuse Prevention and Prosecution Act; (2)
continuing support for Elder Justice Innovation Guardianship Grants; and (3) creating an
ongoing Guardianship Court Improvement Program that includes support for state efforts
to collect and aggregate guardianship data to address abuse and fraud.

Include Guardianship in Federal Data Sources. Third, the federal government could
expand federal data sources to include guardianship. The existing National Adult
Maltreatment Reporting System for state APS data could potentially include data on
those who perpetrate abuse, including fiduciaries such as guardians. Additionally, federal
fiduciary data could be strengthened and shared with state courts for better coordination.
Specifically, the Social Security Administration and the Department of Veterans Affairs
should address barriers to information sharing on how the representative payee system
and the VA fiduciary system relate to state court guardianships. Also, there is a host of
other federal databases in health, long-term care, and criminal justice that, with
adjustments, hold varying degrees of potential for learning more about guardianship and
the scope, prevalence, and nature of abuse by guardians.

Explore DOJ Actions To Address Abuse by Guardians. Finally, there are two ways in
which the federal government could directly target abuse by guardians. First, little
structured communication and collaboration currently exist among courts, APS, and law
enforcement on guardianship issues. The federal government could convene key
stakeholders to build an infrastructure for improved interaction and protocols to address
abuse and fraud by guardians. Second, an active CASA program exists to ensure that
abused and neglected children receive the ongoing advocacy and individualized attention
they need in court proceedings and in the child welfare system, but there is no similar
program for adult guardianship. The federal government could pilot and evaluate an adult
guardianship CASA program.
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