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STATE OF ARIZONA

JANETY NAPOLITANO OFFICE OF T_HE GOVERNOR Main PHONE: 5§02-542-433)
GOVERNOR 1700 WEST WASNINCTON STREEY, PHOENIX, AZ BS007 FactimiLe: 802-542-780)
July 31, 2007

United States Attomney General Alberto Gonzales
United States Department of Justice

950 Pennsylvania Avenue, NW

Washington D.C. 20530-0001

Laura L. Rogers, Director

SMART Office

Office of Justice Programs

United States Department of Justice
810 Seventh Street, NW
Washington D.C. 20531

Dear Attorney General Gonzales and Ms. Rogers:

On behalf of Arizona’s twenty-two tribal nations, I would like to submit
comments to the proposed National Guidelines for Sex Offender Registration and
Notification that arc being developed pursuant to the Sex Offender Registration and
Notification Act (“SORNA") which is incorporated into Title I of Public Law 109-248
also known as the “Adam Walsh Act.” Tribal, state, and federal officials agree that the
goals of the Adam Walsh Act are both admirable and necessary to keep our communities
safe from sexual offenders. However, | believe that Arizona’s tribal leaders have some

legitimate concems with the proposed implementation of this law.

Today many of Arizona’s tribal leaders are attending the Tribal Jystice and Safety
session here in Phoenix. This meeting is the first opportunity many of these tribal leaders
have had to discuss these guidelines with federal officials. My understanding is that
today is also the deadline for submitting formal comments on the proposed guidelines for
SORNA implementation, Holding a consultation session on the final day comments will
be accepted does not, in my view, amount to meaningful government-to-government
consultation as contemplated by Exccutive Order 13175 signed by President Clinton in
2000. Iencourage you to carefully consider the comments you receive from tribal
leaders and undertake additional consultation before these puidelines are finalized.



United States Attorney General Alberto Gonzalez
Laura L. Rogers, Director
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1 also share tribal leaders concerns relating to the absence of a bright line rule for
determining whether a tribe has undertaken “substantial implementation” of SORNA,
Under Section 127(a)(2) of the Adam Walsh Act, if the Attorney General determines that
a tribe has not substantially implemented the Act and is unlikely to be capable of doing so
in a reasonable amount of time, the tribe is presumed to have delegated this function to
the state. Without a bright line rule for establishing substantial implementation, authority
to delegate functions under the Adam Walsh Act can be exercised arbitrarily. This is an
affront to tribal sovereignty and a deviation from generally accepted principles of federal
Indian law, which hold that limitations on tribal sovereignty cannot be implied. A bright
line rule would also promote cooperative parinerships between states and tribes because
each government would have a clearer understanding of their duties under the Act.

Arizona’s tribal leaders also have concemns regarding the use of traditional
cultural names and genetic material in the implementation of the Adam Walsh Act. 1 will
not attempt to articulatc those concerns because I believe it is more appropriate for tribal
leaders to express these concerns themselves. I do however support their cfforts to have
these concerns addressed. :

Thank you for the opportunity to raise these important issues. If you have any
questions please contact Marnie Hodahkwen, my Policy Advisor for Tribal Affairs, at

602 542 1442,

Yours vexy truly,

Jahet Napohtano
Governor

c: Senator Jon Kyl

- TOTAL P.B3



Rosengarten, Clark

reom: Rogers, Laura on behalf of GetSMART
it: Monday, August 06, 2007 10:40 AM
: Hagen, Leslie; Rosengarten, Clark
« 2ject: FW: adam walsh comments
Attachments: NCAI Adam Walsh Comments.pdf; NCAl Adam Walsh Comments.doc

NCAI Adam Walsh NCAI Adam Walsh
Comments.pdf (... Comments.doc {...

----- Original Message-----

From: Virginia Davis

Sent: Wednesday, August 01, 2007 8:10 PM
To: Hagen, Leslie

Cc: GetSMART

Subject: adam walsh comments

Hi Leslie- Attached are NCAI's comments to the proposed Guidelines for implementation of
the Adam Walsh Act. Thank you!

Virginia
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August 1, 2007

Laura L. Rogers, Director,

SMART Office, Office of Justice Programs,
United States Department of Justice, Suite 810
7th Street NW.,

Washington, DC 20531

RE: OAG Docket No. 121

Dear Ms. Rogers:

‘1 am writing on behalf of the National Congress of American Indians (NCAI), the

nation’s oldest and largest organization of American Indian and Alaska Native tribal
governments, to provide comments regarding the proposed National Guidelines for
Sex Offender Registration and Notification (“the Guidelines”). NCAI and our member
tribes feel strongly that portions of the Guidelines must be revisited if the Adam
Walsh Child Protection and Safety Act of 2006 (“the Act™) is to achieve its stated
purpose of creating a seamless national sex offender tracking system.

NCAI would like to state for the record that the legislation underlying the proposed
Guidelines is an affront to tribal sovereignty and represents a dramatic departure from
the way that criminal and civil jurisdiction is currently distributed among state,
federal, and tribal sovereigns. Unfortunately, the underlying law is structured in a way
that will also undermine its overall public safety effectiveness and create unnecessary
challenges for the tribal and state officials charged with implementing the law on the
ground. In addition, without the appropriations of funds authorized in the new law, the
Act represents a substantial unfunded mandate for tribes, many of whom already
suffer from a severe shortage of resources for public safety. The proposed Guidelines
do little to mitigate the structural deficiencies of the underlying Act. Our specific
comments and concerns are summarized below.

1. The Fedéra] Government has Failed to Adequately Consult with Tribal
Governments.

NCAI and our member tribes are gravely concerned by the federal government’s
insistence on developing laws for tribal communities without the appropriate inclusion
and deference to tribal leaders and tribal members in the decision-making process.
Section 127 of the Adam Walsh Act was included without any hearings, consultation
or consideration of the views of tribal governments and current tribal practices. The
unique government-to-government relationship between the Indian nations and the
United States requires that tribal decision-makers have a meaningful role in the
development of policies that will impact Indian tribes. Despite a clear mandate to this
effect in Executive Order No. 13175, the Department of Justice has continually
refused to engage in meaningful government-to-government consultation about the
monitoring and tracking of sex offenders on Indian lands.
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Thus far, consultation has been inadequate. First, tribes were not given enough time to plan for
the first scheduled consultation session. Secondly, the scheduling of the second consultation on
July 31, 2007 was one day before the deadline for written comment submission, August 1, 2007.
This one day is not adequate time for tribes to provide meaningful written comments that may
reflect any -new information or issues that could arise ‘during the session in Phoenix. NCAI
strongly supports the request from tribal leaders at the July 31 consultation session that the
deadline for comments be extended to allow tribal representatives to augment the record from the

July 31* consultation with additional written statements.

NCALI also echoes the recommendation made by tribal leaders assembled at the July 31, 2007
consultation session in Phoenix, AZ that the Department of Justice immediately establish a Tribal
Advisory Group to offer expert advice and guidance as the Adam Walsh Act implementation
process moves forward. This Advisory Group should be composed of tribal leaders and should be
vested with the necessary authority to have meaningful input into the Department of Justice

decision-making process.

Additionally, we recommend that the Guidelines reflect the Department of Justice’s intention to
continue consulting with Indian tribes in an ongoing way. Consultation sessions should be more
conveniently and frequently scheduled at locations convenient to Indian Country.

2. Due Process for Determining Tribal Compliance Must Be Addressed.

Under Section 127(2)(C) of the Act, the Attorney General has the authority to assess the
compliance of those tribes who have elected to participate as a registration jurisdiction. If the
Attorney General finds that the tribe is not in compliance, he has the power to delegate the tribe’s
authority under the Act to the state. Such a delegation would represent a major infringement on
tribal sovereign authority, and Congress’ decision to vest the Attorney General with this power is

unprecedented.

If the Attorney General chooses to exercise this authority, it will dramatically change the current
scheme of civil and criminal jurisdiction in Indian Country. As a practical matter, such a
delegation will undoubtedly create a great deal of confusion among law enforcement agencies on
the ground and will require significant adjustments in the state plan for implementation of the
Act. It will also have the potential to destabilize countless carefully negotiated cross-jurisdictional
collaborative agreements- that currently exist between tribes and the states. This confusion and
destabilization could easily undermine the effectiveness of the Act for the protection of both

Native and non-Native communities.

Despite these potentially serious consequences, the Guidelines provide no indication of the
process that will be used by the Attorney General to assess tribal compliance and make this
delegation. The federal government’s unique trust responsibility to Indian nations, the federal
policy of promoting and supporting tribal self-determination, and the requirement in EO No.
13175 that the federal government “shall grant Indian tribal governments the maximum
administrative discretion possible,” require the Attorney General to provide adequate notice to
tribes of their noncompliance and to take all actions that may be necessary to provide technical

assistance to help a tribe come into compliance.

R i 1a e et e e b
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National Congress of American Indians -
August 1, 2007

The goal of the DOJ should be to work cooperatively with the tribe to assist in bringing the tribe
into compliance. The primary goal of the federal government should be to improve public safety
on reservations and facilitate tribal self-determination. This should be an open and flexible
process that reflects the longstanding relationships between the federal and tribal governments
and the federal trust responsibility. This process should be mformed by the EO No. 13175 and

the DOJ Consultation Policy.

The complexity and importance of this particular issue requires a more formal and lengthy
process for consultation than has been used by the Department of Justice thus far. As always,
NCALI is willing to assist with such a consultation in any way that would be helpful. We urge the
Department of Justice to state in the Guidelines that a consultation process with tribes will begin
immediately to develop a process for assessing tribal compliance under the Adam Walsh Act,

which will be the subject of future Guidelines.

3. Federal Prisons Must Be Held to the Same Standards as State and Tribal Prisons.

We also have significant concerns about the provisions in the Guidelines exempting federal
- corrections facilities from the Act’s requirement that offenders be registered prior to release from
incarceration. The Act requires that all corrections facilities “ensure™ registration of sex offenders
prior to their release. However, under the Guidelines all federal corrections facilities will merely
provide the sex offender with notice that the individual must register within three days. Sex
offenders in federal prisons are often the worst of the worst. It would be extremely irresponsible
to release these prisoners without ensuring that they are registered and their home jurisdiction is
notified of their release. This provision leaves Indian tribes particularly vulnerable because of the
high proportion of offenders whose crimes arose in Indian Country that are incarcerated in federal

prisons.

In addition to severely undermining public safety, this provision in the Guidelines will
substantially shift the cost burden of initial registration from the federal government to the states
and tribes. The responsibility of initially registering an incarcerated offender, including the
collection of DNA and fingerprints, is a responsibility that clearly lies with the federal
government under the Act. At the consultation session on July 31, 2007 federal representatives
stated that the federal prisons could not register offenders because there is no federal registry.

Many tribes, however, also do not currently have registry systems in place. The costs that would -
be associated with developing the federal infrastructure necessary to fulfill this responsibility are
no greater than the cost the Indian tribes will incur in building the same infrastructure. We
strongly recommend that the Guidelines be changed so that federal corrections facilities, like state
and tribal facilities, are required to ensure that offenders are entered into the registry before their

release.

4. All Tribal Governments Must Be Included in the Natnonal Sex Offender Reglstratlon
System.

Even in those places where tribal governments do not have the option of participating as a
registration jurisdiction under Section 127 of the Act, or in cases where the tribe opts-out, the

Page 3 of 5
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tribal government will play an important role in the successful implementation of the national sex
offender registration system. Tribes and states are not interchangeable, and the state simply
cannot fulfill all of the responsibilities of tribal governments. For example, even where a state has
the authority under the Act on tribal lands, tribal courts will still have the responsibility of
notifying offenders of their registration obligation. Tribal detention facilities will still be housing
offenders. The state will need access to tribal codes to include in the registry the text of the law
violated by the offender. Most importantly, the tribal or BIA law enforcement officers will still be
the officers most likely to be in need of information about the whereabouts of registered offenders
for investigation purposes and best positioned to assist registration personnel with tracking down

non-compliant offenders.

The proposed Guidelines do not sufficiently address how tribal governments will be included in
the system if they are not registration jurisdictions. Throughout the Guidelines provisions are
included requiring the sharing of information between “jurisdictions” of an offender’s
whereabouts or updates to registration information. Indian tribes who have not opted-in under
Section 127 have the same law enforcement and public safety need to receive this information as
do other jurisdictions. Unfortunately, the definition of “jurisdiction” would leave them out and, as
a result, the local law enforcement agency would not have the information it needs to keep the
commumty safe. We encourage the DOJ to include all tribal governments and law enforcement

agencies throughout the Guidelines in all appropriate places.

In addition, the Guidelines are silent as to how registration will occur for offenders being released
from tribal detention facilities where the tribe is not a registration jurisdiction. This issue should
be addressed before the Guidelines are finalized. It is also unclear from the Guidelines whether
registry information about an offender’s criminal history will include tribal court convictions
from a tribe that is not participating as a registration jurisdiction.

*

S. The Guidelines Should Support Cross-Jurisdictional Coordination.

In every state where Indian tribes are located, regardless of whether the tribe is a registration
jurisdiction, successful implementation of the Act will require coordination between state, local,
and tribal governments. We urge the Department of Justice to make facilitating state-tribal and
inter-tribal coordination through technical assistance a priority, and to include language in the
Guidelines requiring states to document their coordination efforts with tribal governments in their
compliance submissions. Similarly, we urge the Department of Justice to review the issues Indian
tribes experience in accessing the NCIC database and address this issue in the Guidelines. In
addition, where states are exercising expanded authority in Indian Country under the Adam
Walsh Act, the Guidelines should require that state officials comply with all tribal procedures,
particularly with regard to making arrests within tribal jurisdictions.

6. Tribal Court Convictions Must Be Respected.

Despite the language in the statute requiring registration for offenders convicted in tribal court,
Section IV(A) of the proposed Guidelines permits states and other jurisdictions to choose not to
require registration for these offenders if the jurisdiction determines that the defendant was denied
the right to assistance of counsel in the tribal court proceeding. This proposal was sharply
criticized by many tribal leaders at the July 31, 2007 consultation. The Indian Civil Rights Act
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