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similar to an adult record; retained
for the same period as the adult
record; and made available to law
enforcement and school officials
in the same way that an adult
record would be available.
Moreover, the juvenile must be
fingerprinted and photographed,
and the court must transmit the
record to the FBI.

The Ashcroft and Schumer bills
areillustrative of the emerging
bipartisan consensus that juvenile
records should be treated just like
adult records and should be
available in the same manner as
adult records.

Disclosure to the public
and the media

Juvenile law in many States
increasingly permits juvenile
record access by the media and the
public, or at least parts of the
public.**

To be sure, some of the court
opinions and State laws regarding
media and the juvenile justice
system touch on the question of
access to actual juvenile court
proceedings, not law enforcement
records. The U.S. Supreme Court
has affirmed the right of courts, in
general, and juvenile courts, in
particular, to close proceedings to
the press and public. But the Court

1%0At |east 17 States— including
Florida, Georgia, Illinois and Indiana,
for instance — explicitly permit
juvenile record access by researchers.
The hurdlesimposed on researchers
often are considerable, but rarely
insurmountable. Indiana, for instance,
requires the person conducting the
research to convince ajuvenile judge
that safeguards are adequate to protect
the identities of those whose records
are being reviewed. Georgia stipulates
that judges may impose whatever
conditions they deem proper on
researchers.
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also has said that juvenile courts
cannot keep news organizations
from publishing or broadcasting
juvenile names and other
information once they obtain this
information. *

— Legislative activity
Well over 30 States now allow
public release of ajuvenile
offender’ s name and sometimes
photographs, in some
circumstances. Those
circumstances customarily involve
violent or serious crimes or repeat
offenders.™* Mississippi actually
requires publication of the names
of repesat juvenile offenders and
their parents. Floridareleases the
name and photograph of juveniles
charged with afelony or convicted
of three eguivalent misdemeanors.
Petitions and ordersin Tennessee
are open on juveniles age 14 and
older accused of murder, rape,
aggravated robbery or
kidnapping.*** Two States provide
not just for public access, but
expressly for media access. In
Illinois, media access requires a
court order, and in Wisconsin the
media enjoy accessto juvenile
records but cannot disclose the
juvenile’' s name.** Maine permits
public accessto juvenile
proceedings when youths are
charged with felonies.*®
Minnesota reguires juvenile courts
to “open the hearings to the public
in delinquency or extended
jurisdiction juvenile proceedings’
involving felonies allegedly

1810klahoma Publishing Co. v.
District Court, 480 U.S. 308 (1977);
Smith v. Daily Mail Publishing Co.,
443 U.S. 97 (1979).

182 3yvenile Offenders and Victims
Report, p. 83, supra note 6.

1BMartin, pp. 404-405, supra note

13 Juvenile Offenders and Victims
Report, p. 93, supra note 6.

15ME. REV. STAT.ANN. tit. 15 §
3307 (West 1980).

committed by youths age 16 or
older at the time of the offense.*®

In 1995 alone, legidaturesin 10
States amended their juvenile
record law to permit public access
in certain circumstances:
Delaware, Georgia, Idaho, lowa,
Louisiana, Missouri, North
Dakota, Utah, Virginia and West
Virginia.*® In Delaware, for
example, anew law authorizes the
release of achild’ sjuvenile
record, as well as his name and
address and the parents’ names, in
the case of certain serious offenses
by recidivists.**® Georgia's new
law providesfor public accessto a
juvenile hearing involving a
felony or where the juvenile has
previously been adjudicated
delinquent. **

Idaho has perhaps gone further
than any other State and, effective
October 1, 1995, makes all
juvenile court records open to
public inspection unlessthereisa
court order forbidding it. In some
cases, socia records are also
available. ™ |owa now permits the
release of the name of ajuvenile
aleged to have committed a
delinquent act which would be an
aggravated misdemeanor or felony
if committed by an adult.***
Similarly, the new Louisianalaw
permits the disclosure of juvenile
court records once ajuvenile has

¥MINN. STAT.ANN. §
260.155(1)(c) (West Supp. 1995).

¥'NCSL Report, pp. 122-125,
supra note 38.

13870 Del. Laws, chap. 23; and see,
NCSL Report, p. 123, supra note 38.

1391995 Ga. Laws, Act. 328; and
see, NCSL Report, p. 123, supra note
38.

1401995 |daho Sess. Laws, chap.
44, § 26; and see, NCSL Report, p.
123, supra note 38; and see further,
IDAHO CoDE 88 20-525 and 20-525A
(Michie Supp. 1995).

1411995 lowa Acts, chap. 191; and
see, NCSL Report, p. 123, supra note
38.
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been adjudicated delinquent for a
violent crime. In addition, the new
law requiresthat juvenile
proceedings involving an
adjudication for aviolent crime be
open to the public.*** Utah's new
statute allows public access to
juvenile court records when a
juvenileis age 16 or older and has
committed an offense that would
be an adult felony.**® Virginia's
new law extends public disclosure
to children as young as age 14
when charged with a delinquent
act that, if committed by an adult,
would be considered an “act of
violence.” *

In 1994-1995, Illinois amended its
juvenile record law not once, but
twice. Together, the new law
requires the release of ajuvenile’'s
name and address for certain very
serious felony convictions,
provided that the juvenileis at
least age 13 at the time of the
offense. Specifically, the new
Illinois law requires juvenile
courts to rel ease the names and
addresses of juvenilesif they are
adjudicated delinquent for:

» Thefurtherance of afelon
while a member of, or on
behalf of, a“criminal street
gang’;

» A felony act involving the use
of afirearm;

» Certain felonies or certain
repeat offensesinvolving
drugs; and

» Certain very seriousfelony
offenses.

1421995 La Acts, Act 1313; and
see, NCSL Report, p. 124, supra note
38.

1481995 Utah Laws, chap. 273; and
see, NCSL Report, p. 125, supra note
38.

1441995 Va. Acts, chap. 558 and
804; and see, NCSL Report, p. 125,
supra note 38.

— Judicial activity

Recent court opinions indicate that
many courts are increasingly
willing to give juvenile record
statutes a reading which promotes
public access to juvenile records.
In 1993, inacaseinvolving a
Federal Freedom of Information
Act request for records of the
Morro Castle ship disaster of
1984, the U.S. Court of Appeals
for the Third Circuit ruled that
State juvenile records are not
covered by the confidentiality
provisions of the Federal law,**®
and thus cannot be withheld under
Federal Freedom of Information
Act exemptions, 146

In two recent cases, one from the
Third Circuit and one from the
First Circuit, Federal appellate
panels ruled that the Federal law
making juvenile proceedingsin
Federal courts confidential®’ does
not impose a blanket ban on public
access to juvenile court
proceedings and records. Rather,
the courts said, Federal law gives
judges authority to regulate access
on a case-by-case basis.**®

Other recent State court opinions
asoillustrate that judges are
willing to be flexible in deciding
when a public requester is
deserving of access. When
Massachusetts, for instance,
toughened its juvenile code to
permit media access to
proceedings for juveniles accused
of murder (even when they were
younger than 14), the Supreme
Judicial Court of Massachusetts
found the change to be
congtitutional. “A juvenile does
not have afundamental due

14518 U.S.C. § 5038.

148\ cDonnell v. U.S,, 4 F.3d 1227
(3d Cir. 1993).

14718 U.S.C. §5038.

148y s v.AD., 28 F.3d 1353 (3d
Cir. 1994); U.S v. Three Juveniles, 61
F.3d 86 (1st Cir. 1995).
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process right to have the public
excluded from histransfer
hearing,” the court ruled.** In
1988, for example, the Supreme
Court of Alabamaruled that an
insurance company had a
“legitimate interest” in inspecting
juvenile records of two youths
accused of deliberately setting a
fire.™ The Supreme Court of
Nevadain 1989 applied similar
logic in acaseinvolving ajuvenile
who hosted awild drinking party
while his parents were on
vacation. A friend of the juvenile
accidentally killed himself with a
gun kept in the house and the dead
youth's estate sued the juvenile's
parents for civil damages. The
parents attempted to block
disclosure of their son’sjuvenile
record, but the court ruled that
under Nevada law, the deceased's
survivors had a“legitimate
interest” in the records.™*

Of course, juvenile records can
still be sealed and expunged, but
with greater media attention and
access to juvenile justice matters,
chances are greater than in the past
that a sensational case may come
back to haunt the accused. The
Gina Grant story isacasein point.
In 1990 in Columbia, South
Carolina, Gina Grant, at age 14,
used a candlestick holder to kill
her abusive, alcoholic mother. For
First Amendment reasons, the
family court judge elected not to
bar the media from the
proceedings. Grant served 6
months in juvenile detention and
was released to live with relatives,
remaining out of public view until
her 18th birthday. Her records
were ordered sealed.

1“*News Group Boston, Inc. v.
Commonwealth, 568 N.E.2d 600, 603
(Mass. 1991).

1%0Ex parte State Farm Fire & Cas.
Co. 529 S0.2d 975 (Ala. 1988).

BlHickey v. Eighth Judicial
District Court, 782 P.2d 1336 (Nev.
1989).
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Grant went on with her life,
confident there was no way the
existence of the record could be
divulged to prospective
employers, colleges or
universities. She developed into an
honors student, was captain of the
tennis team and was accepted for
early admission to Harvard. Grant
answered in the negative a
question about past dismissals,
suspensions or probation at
school. But Grant allowed herself
to be featured in an admiring
Boston Globe portrait about
troubled youth growing up strong
and resilient. The reporter did not
know Grant had murdered her
mother. Inevitably, news clips
from her trial were sent to the
Boston Globe and Harvard, and
the resulting storm was featured
on ABC's“Nightling” and the
New York Times editorial page.
Harvard rescinded her admission.
As columnist Ellen Goodman put
it, “Grant was never more than a
Nexis search away from
revelation.” %2

152Goodman, “A Promising
Student, An Unclean Slate,” Boston
Globe, 16 April 1995, p. A7.

Page 22

Privacy and Juvenile Justice Records. A Mid-Decade Satus Report



Part V. The juvenile record information system at mid-decade

Juvenile law
enforcement records

Almost invariably, ajuvenile
arrest resultsin the creation of a
record within the police
department making the arrest.
Historically, police had wide
discretion in determining what
kinds of records they created and
maintained. The creation of a
record customarily depended on
variables, including the severity of
the crime, the juvenile srecord,
the juvenile's attitude upon arrest,
and the police officer's
background and attitude. A survey
of the New Y ork Police
Department found that the
difference between the creation of
arecord and no record often
depended on the interplay between
juvenile and police officer at the
time of arrest.**

By 1988, most law enforcement
agencies in most States had
adopted the practice of assigning a
unique, statewide “tracking”
number to ajuvenile at thetime
that ajuvenile record is created. >
Increasingly, agencies also
photograph and fingerprint
juveniles. In most States, juvenile
photographing and fingerprinting
isgoverned by State law with
specific rules setting age
limitations, aswell asrulesfor
forwarding of fingerprint records
to State repositories, and for
sealing and destruction.
Traditionally, photographs and
fingerprints were taken only for
more serious crimes likely to go
before ajuvenile judge. Today,

3privacy and Juvenile Justice
Records Report, p. 30, supra note 1.

54 Juvenile Records and
Recordkeeping Systems Report, p. 17,
supra note 2.

lawsin 40 States expressly
authorize police to take
fingerprints when arresting a
juvenile.®® Only two States,
Missouri and North Dakota, forbid
the fingerprinting of juveniles.'*
In 22 States, statutes authorize
fingerprintsin only those cases
where the arrest would have been
for afelony if committed by an
adult. In five States, fingerprinting
is authorized whether the offense
would have been afelony or a
misdemeanor. The statutesin 13
States do not link fingerprinting
authority to the type of crime.”

In 1995, several States amended
their laws to change and, with one
exception, expand the
circumstances under which
juveniles can be fingerprinted.
Connecticut, for example, now
authorizes law enforcement
agencies to make a description,
photograph and fingerprint of a
child of any age once the child is
charged with afelony.™® Idaho has
amended its law to require the
fingerprinting and photographing
of juvenile offenders taken into
detention.** Missouri now
requires law enforcement officials
to fingerprint juveniles arrested for
felonies.*® North Dakota also
revised its law regarding
fingerprinting and photographing
of juvenilesto expand the

B Miller, p.2, supra note 51.

hid., pp. 3, 7.

®1pid., p. 3.

1581995 Conn. Acts, P.A. 225; and
see, NCSL Report, p. 123, supra note
38.

1591995 Idaho Sess. Laws, chap.
49; and see, NCSL Report, p. 123,
supra note 38.

1601995 Mo. Laws, H.B. 174, 325
and 326 amending 8§ 43.503, and
211.151; and see, NCSL Report, p.
124, supra note 38.
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permissible circumstances. 15
Georgia, too, amended its law to
permit fingerprinting and
photographing of juveniles
charged with the adult equivalent
of aburglary or any other offense
where the adult court has
exclusive or concurrent
jurisdiction.s2

Juvenile law enforcement records,
which historically have been
maintained on a disbursed and
local basis, are becoming
centralized on a statewide basis —
much as adult records became
centralized during the 1960s and
1970s. Asof 1988, only 13 out of
the 50 State repositories
maintained juvenile record
information.*%® At present, statutes
in 27 States expressly authorize a
State central repository to collect
and maintain juvenile criminal
history data (juvenile arrest and
any disposition arising from a
juvenile or adult court).*®* In four
of those States, the statute
authorizes the establishment of a
distinct State central juvenile
history repository. In the other 23
States, however, the authorization
for statewide, centralized
maintenance of ajuvenile record
is directed to the adult State
central repository. In several other
States, the statuteis silent or
references the maintenance of
juvenile recordsin a State central
repository. Five more States

1611995 N.D. Laws, chap. 124, §§
9,12, 16, 17, 18; and see NCSL
Report, p. 124, supra note 38.

1621995 Ga. Laws, Act 328; and
see, NCSL Report, p. 123, supra note
38

183 3uvenile Records and
Recordkeeping Systems Report, p. 17,
supra note 2.

Miller, p. 3, supra note 51.

Page 23



authorize the central repository to
maintain only the fingerprint
record of juveniles who have been
arrested. In 1994, Georgia and
lowa repealed statutes forbidding
the State central repository from
collecting and maintaining
juvenile record information. Also
in 1995, Floridarepealed its law
prohibiting the creation, on a
statewide basis, of comprehensive
juvenile history records.*®® As of
1995, only five States still have
statutory provisions which
prohibit a State central repository
from maintaining ajuvenile
record.

In 1995, four States took
legidative action addressing the
centralization of juvenilejustice
records:

» Alaskaestablished aDNA
registry to contain DNA
samples drawn from juveniles
age 16 or older and adjudicated
delinquent for an offense that
would be afelony if committed
by an adult;**

» lowa slegislature took action
to include juvenile adjudication
information for aggravated
misdemeanors or feloniesin the
adult rap sheet maintained by
the State central crimina
history repository; ¢’

» Minnesota' s legislature called
for the preparation of areport
regarding the creation of a
separate information and
tracking system for juvenile
justice information; ** and

e Texasamendeditslaw to
require the Department of

%1pid.

1861995 Alaska Sess. Laws, chap.
10; and see, NCSL Report, p. 122,
supra note 38.

1671995 lowa Acts, chap. 191
amending § 14-17, 46; and see, NCSL
Report, p. 123, supra note 38.

1681995 Minn. Laws, chap. 259,
Art. 1, 8 57; and see, NCSL Report, p.
124, supra note 38.
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Public Safety to establish and
maintain a statewide juvenile
justice information system. **°

Federa events paralld State
developments. As noted earlier,
the Federal juvenile records
confidentiaity law requires that
when ajuvenile is found guilty of
an act that would be afelony
crime of violence if committed by
an adult, the juvenile must be
photographed and fingerprinted.*”
The same statute also provides
that if the juvenile has twice been
adjudicated for afelony or if the
juvenileis 13 or older and has
been convicted of afelony crime
of violence with afirearm, then
the Federa court must transmit to
the FBI the juvenile court record
along with the fingerprints.*™

In arelated development, on July
15, 1992, the FBI published afinal
rule reversing decades of prior
policy and authorizing the FBI to
receive juvenile records from the
States regarding serious offenses
and to maintain those recordsin
the FBI’s national criminal history
system. Furthermore, the FBI
announced that the rules for
disseminating juvenile criminal
history data, once in the FBI
database, would be the same as
appliesto the dissemination of
adult criminal history information.

States may choose whether to
submit juvenile record information
tothe FBI. To date, very few
States provide very little juvenile
record information to the Bureau.
The reason for the States’ lack of
enthusiasm, however, may have
more to do with the cost and

1691995 Tex. Gen. Laws, chap.
262; and see, NCSL Report, p. 125,
supra note 38.

17018 U.S.C. § 5038.

118 U.S.C. § 5038(d) and 5038(f)
asamended by Pus. L. 103-322,
September 13, 1994.

administrative difficulty of
submitting juvenile records and
less to do with privacy concerns.

The extent of automation of
juvenile criminal history and
fingerprint records varies greatly
from jurisdiction to jurisdiction. A
1988 survey found that
approximately 41 percent of
agencies had automated their
juvenile records.*”” Today, that
figureis higher, but no recent
survey information isavailable. In
addition, many agencies are
incorporating juvenile printsin
adult systems. For example, the
City of San Francisco automates
the fingerprints of all juveniles
arrested for felony-equivalent
offenses or second-degree
misdemeanors in its Automated
Fingerprint Identification System.

Juvenile court records

Thelocal prosecutor’s office or
juvenile probation department act
as “intake” officersfor the
juvenile court. About half the
cases that pass through their hands
areresolved informally with no
court intervention whatsoever.
Often juveniles and their families
come to some kind of agreement
about restitution, school
attendance, curfew or drug
counsgling. Monitoring
compliance becomes the
responsibility of the juvenile
probation officer. Successin
following the conditions usually
leads to dismissal. Failure may
lead to formal prosecution. '

Virtually every State haslaws
requiring that upon referral to a
juvenile court, records be created

172 3,venile Records and
Recordkeeping Systems Report, p. 19,
supra note 2.

178 3uvenile Offenders and Victims
Report, p. 77, supra note 6.
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and maintained. Most juvenile
courts assign each offender a
unigque number. This number,
however, does not always
correlate to the offender’s law
enforcement agency number. Most
States separate juvenile records at
this stage into two categories:

legal and social.

Legal records include the type of
documents one would expect to be
recorded in an adult court
proceeding. Thereis a petition,
usually stating the juvenile's age
and address, the names of the
juvenil€e's parents and guardians,
and a narrative of the offense. In
addition, there are the usual
sSuMmMONSes, notices, lawyers
motions and court findings,
judgments and orders.*"

Social records include information
collected about the juvenile’'s
family background, any medical

or mental health tests or
examinations administered, and
any other information gathered by
socia workers. These records
range over much broader territory
than court records; thus, they are
generally accorded a higher degree
of confidentiaity. Typicaly, a
court order is required for anyone
seeking access to these other than
the juvenile, the juvenile's
lawyers, or court and rehabilitative
personnel 1

Typically it isthe State-run youth
and family services agency that
binds the disparate local juvenile
justice systems together. In
Florida, for instance, the
Department of Health and
Rehabilitative Services (DHRS)
includes an assistant secretary-
level office for programs, one of
which is Children, Y outh and

M privacy and Juvenile Justice
Records Report, pp. 36-37, supra note
1

hid,

Families. The officeisinvolved in
virtually all aspects of any legal
proceeding as the juvenile’ s case
moves through the system,
including detention, probation and
parole, and alternative programs.
Of course, statewide law
enforcement agencies, including
the Florida Department of Law
Enforcement (FDLE), the State
Court Administrator’s Office and
the Florida Department of
Corrections, are involved as well.
The FDLE receives fingerprint
and photo cards on juveniles
determined by the court to have
committed crimes that would be
feloniesif carried out by an adult.
Thefile aso contains the

juvenile' s name, address, date of
birth, sex and race — far from the
entire record. However, field units
of the State DHRS maintain a
Client Information System that
keeps a“copy of record” of each
social service contact generated as
juveniles move through the
evaluative and rehabilitative side
of the system. Among the records
kept are socia workers
assessments, psychological
evaluations, school and medical
notes, and narratives. At the end of
theline, thefileis put in storage at
the local unit that last dealt with
the juvenile.

With alarge mobile population
that includes migrant farmworking
families, Florida, in 1982, set up
the Dependency and Delinquency
Referral Subsystem, which ison-
line 24 hours aday. Each instance
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of child abuse, juvenile
delinquency and status offenseis
entered into the system, searchable
by name, alias and social security
number. Delinquency intake
officers feed information into the
database and more data are
entered as the juvenile goes
through the system. Thus, in one
automated file, ajuvenile’ sentire
history within the system is
accessible.*"

Utah maintains a statewide
Juvenile Justice Information
System, which puts court dockets,
summonses, hearing notices, rap
sheets and intake cover sheets at
the fingertips of any law
enforcement or court officer. Itis
regularly updated and corrected as
youths move through the system.
It is organized around an
identifying number that stays with
the juvenile regardless of the path
taken through the police, court and
socia service network. Since
1983, police have had access to
the statewide hookup to check
court records, warrants, pick-up
orders and, since 1988, complete
rap sheets. The only limitations
are that record checks should be
conducted in connection with an
arrest or as part of an official
investigation and the printing of
hard copiesis prohibited."”’

176gysan K. Chase, “Florida's
Client Information System,” in
Juvenile and Adult Records
Proceedings, pp. 62-64, supra note 4.

YMichael R. Phillips, “A State
Index of Juvenile Records,” in
Juvenile and Adult Records
Proceedings, pp. 67-69, supra note 4.
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In Maricopa County, Arizona, the
Juvenile Court Center has an
integrated data and word
processing system which serves
the county attorney, public
defender and court clerk. These
records are shared in turn with law
enforcement personnel and the
adult probation department.
Requests for information from law
enforcement officers alone
number over 100 per day.'™®

Most jurisdictions, however, still
maintain juvenile recordsin a
disparate fashion, and there islittle
consistency from one State to the
next. As of 1988, only about 25
percent of the States had fully
automated juvenile court records
and only another 25 percent had
partially automated juvenile court
records.*”® Howard Snyder of the
National Center for Juvenile
Justice, the research division of
the National Council of Juvenile
and Family Court Judges, has
promoted the concept of ajuvenile
record database similar to onein
existence for statistical juvenile
court records, the National
Juvenile Court Data Archive. This
archive collects original datafrom
jurisdictions nationwide and
convertsit to a uniform structure
via specialized software. Snyder
argues the information would be
comprehensive, accurate and
timely because jurisdictions would
submit it asthey use it and thus
have a“persona stakeinits
accuracy,” and also because it
does not require a significant
amount of extrawork.*®

1Ernesto Garcia, “An Integrated
County Court System,” in Juvenile
and Adult Records Proceedings, p. 65,
supra note 4.

1 jyvenile Records and
Recordkeeping Systems Report, p. 19,
supra note 2.

18- oward N. Snyder, “Thoughts
on the Development of and Accessto
an Automated Juvenile History
System,” in Juvenile and Adult
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“This approach accepts the reality
of Federal, State and local funding
patterns and turf conflicts. In
addition, the design recognizes the
reality that law enforcement and
court personnel will not maintain
an external reporting system with
the same sense of ownership and
the same care for accuracy that
they have for their own primary
recordkeeping,” Snyder said.’®

Clearly, however, devel opment of
recordkeeping systems must
proceed further before this kind of
database becomes feasible. A
1988 survey of more than 500
police departments and juvenile
judges showed awidespread
dissatisfaction with the quality of
juvenile records. Less than half the
law enforcement agencies
responding said they had away of
finding the court disposition of
juvenile casesin their own
jurisdictions. Juvenile disposition
reporting to State repositoriesis
low — well under 50 percent asa
national average. Other survey
respondents said that even though
getting the information was no
problem, manpower shortages
made the task of inputting the
information a near

impossibility. &

One record, one
system?

With moreinterplay between the
juvenile and adult justice systems
than ever before, pressure grows
to interconnect the two
recordkeeping systems — either
by integrating juvenile record

Records Proceedings, pp. 53-56, supra
note 4 [hereafter Snyder].

8 pid,

82ghgila J. Barton, “ Juvenile
Records and Recordkeeping Systems:
Summary of aNational Survey,” in
Juvenile and Adult Records
Proceedings, pp. 25-29, supra note 4.

information into adult criminal
histories or by maintaining, or at
least linking, adult criminal
histories with juvenile histories.
Neverthel ess, numerous States —
Georgia, North Dakota, New
Hampshire and Oklahoma, for
instance — till stipulate in their
juvenile codes that the records
remain separate. ** On the other
hand, Utah’'sjuvenile law gives
police direct terminal accessto
computerized juvenile rap sheets
through their statewide criminal
record hookups. While adult and
juvenilefiles technically may be
separate, a defacto blending is
only afew keystrokes away as far
as the Utah police officer is
concerned. '

Debate over connectivity between
juvenile and adult recordsis
strong on both sides of the issue.
“Thejuvenile justice system is
currently being pressured to
change, to voluntarily lessen the
differences between itself and the
adult system, and in doing so
abandon the principles on which it
was established,” said Howard
Snyder of the National Center for
Juvenile Justice. “The juvenile
justice system should open its
records to the criminal justice
system and the public only if itis
in the best interest of the child,
and | have serious doubts that it
ever would be.” Nevertheless,
from atechnical standpoint,
Snyder said, “[Juvenile and adult
legal records can be linked
together ... the technical problems
are easily addressed ... the new

18352 GA. CODEANN. § 15-11-
59(a) (Supp. 1996); N.D. Cent. CoDE
§ 27-20-52 (Supp. 1995); N.H. Rev.
STAT.ANN. § 169-B:35 (1994 &
Supp. 1995); OKLA. STAT. ANN. tit.
10, § 7005-1.2 (as amended by 1996
Okla. Sess. Law ch. 297, § 22).

184UTAH CODE A NN. § 78-3a-44
(Supp. 1995).
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technol ogies make the merger
more feasible.” '®

Thelate Romae T. Powell, asa
juvenile court judge in Fulton
County, Georgia, asserted that,
“The goals of the juvenile justice
system, while holding the child
accountable for the delinquent
acts, are different from the goals
of the adult system. The juvenile
justice systems' goals areto use
their recordsto rehabilitate ... .
One record, one system then, in
my opinion, will destroy this
mandate.” 1%

Judge Powell offered six reasons
for opposing interconnection or
integration: (1) one record would
foster the notion that, like their
adult counterparts, juveniles are
not particularly rehabilitatable; (2)
one record would unfairly single
out minority and poor white
youth; (3) serious juvenile
offenders already are in the adult
system, so amerger would
incorporate records of less
dangerous youth more likely to be
rehabilitated; (4) irrelevant
information about family members
would be incorporated into
criminal records, compromising
privacy; (5) thejuvenile justice
system has not been proven to be
totally ineffective; and (6) the
adult criminal system isinherently
more stigmatizing than the
juvenile one.™®’

18gnyder, p. 56, supra note 180.

1%Romae T. Powell, “The Impact
of aMerged Record on the Mission of
the Court,” in Juvenile and Adult
Records Proceedings, p. 37, supra
note 4.

¥bid.

In the public’s mind, however,
there is a powerful counter-
argument in statistical growth of
violent juvenile crime and fear
over being the next helplessvictim
in the headlines. “To the crime
victim, and society as awhole, it
matters not whether the offender is
16 or 17, or hasjust turned 18,”
said Reggie B. Walton, formerly
presiding judge of the criminal
division of the District of
Columbia Superior Court. “What
isimportant is that a crime has
been committed, an injury has
been sustained and protection
against further acts by the
perpetrator are taken if and when
the offender is apprehended ...
greater utilization of juvenile
records is warranted, so long as
measures have been taken to guard
againgt abuses.” %

Uncertainty in the States asto the
relationship between the juvenile
and adult systems, particularly the
information systems, isillustrated
in the number of task forces and
commissions which State
legislaturesin 1995 have directed
to study theseissues. California,
for example, has a statewide task
force looking at juvenile crime
and juvenile justice system
responses, including information
issues.’® |owa has established a
task force to develop aplan for
shared jurisdiction between the
juvenile and adult systems.**® The
Minnesota L egislature has adopted
legidation requiring a plan to
track juvenilerecidivism and to

1¥8Reggie B. Walton, “ Utilization
of Juvenile Recordsin Adult Criminal
Proceedings— A Judge's
Perspective,” in Juvenile and Adult
Records Proceedings, p. 43, supra
note 4.

1891995 Cal. Stat., chap. 454; and
see, NCSL Report, p. 100, supra note
38.

1901995 |owa Acts, chap. 191, §
57; and see, NCSL Report, p. 101,
supra note 38.
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prepare areport to the legislature
on the privacy of juvenile records
and the related development of a
juvenile justice information and
tracking system.*®* Montana has
created a juvenile justice study
commission and will require a
legidative report with
recommendations.*® Also in 1995,
Oregon created the Oregon Y outh
Authority and required the
Authority to establish aplan for a
juvenile recidivism reporting
wstem.m

1911995 Minn. Laws, chap. 226,
Art. 3, 8 55-57, 61; and see, NCSL
Report, p. 102, supra note 38.

1921995 Mont. Laws, chap. 436;
and see, NCSL Report, p. 102, supra
note 38.

1981995 Or. Laws, chap. 422, § 1b,
75 and 128; and see, NCSL Report, p.
102, supra note 38.
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Conclusion

There can be little doubt that the
juvenile justice system and,
therefore, policies for handling
juvenilejustice information arein
transition. In 1995 alone, the
National Conference of State
Legislatures Annual Survey of
Legidlative Activity Affecting
Children and Y outh identified 290
new legidlative provisionsin 49
States addressing and amending
the juvenile justice process. As
noted earlier in thisreport, several
States have established
commissions and task forces to
review juvenile crime and the
juvenile justice system and to
propose legislative
recommendations. Other State
legidlatures, such as Virginid's,
have already implemented
substantial overhauls of the
juvenile justice system.

Juvenile justice trends

There are three trends involving
juvenilejustice records that are
particularly striking.

— More juveniles are
subject to transfer to
adult court

First, over the last few years there
has been, without question, a
substantial increase in the juvenile
offender population which is
subject to transfer to an adult
court. Once in an adult court, of
course, the record of that
proceeding is maintained and
disseminated in the same way as
any other adult record. The effect
of this, naturaly, isto
substantially increase, as
compared to ajuvenile justice
record, the circumstances under
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which and the extent to which the
record can be shared outside of the
juvenile justice and criminal
justice systems.

It isimportant, however, to put
thistrend in perspective. In the
period 1988 through 1992 (the last
period for which thereis national
data), juvenile court judges
waived 1.6 percent of formal
delinquency filings to adult court.
Thisisup from 1.2 percent in
1988. ' Furthermore, national
dataindicate that the number of
juvenile casesfiled directly in
criminal courts range from less
than 1 percent to approximately 13
percent.**® What this means,
obvioudly, isthat while the
number of juveniles being tried as
adultsisincreasing on a
percentage basis, this number still
represents a very small percentage
of the total juvenile offender
population. Of course, it isalso
important to bear in mind the
changing definition of ajuvenile.
As States lower the jurisdictional
age limit for juvenile court (which,
as noted earlier, in some Statesis
now 16 and in several Statesis
17), the popul ation amenable to
juvenile court jurisdiction declines
substantially.

— Juvenile justice
record information is
increasingly available
outside the juvenile
system

The second clearly discernible
trend isthat juvenile justice record
information is becoming
increasingly available outside of

1%GAO Report, p. 2, supra note
36.
199 pid.

the juvenile justice system. In
contrast to the situation in the
early 1980s when SEARCH
conducted extensive research for
its 1982 publication, Privacy and
Juvenile Justice Records, the
situation as of the end of 1995 is
that juvenile justice record
information is almost fully
available to adult courts for
sentencing and to adult courts for
most other purposes. In roughly
one-half the States, prosecutors
have a statutory right of accessto
juvenile record information and a
BJS survey indicates that most
prosecutors, in most States, have
little difficulty in obtaining access.
Theresult is that the " two-track”
system of justice— in which an
active and serious juvenile
offender would, upon reaching the
age of majority, start over asa
first-time offender — isin full
decline.

In addition, juvenile record
information is increasingly
available to law enforcement
agencies and is becoming
available to State and Federal
noncriminal justice agencies for
national security and military
recruiting purposes and for
background check purposesin
connection with sensitive
positions. Increasingly, too,
juvenile record information — at
least some portion — is available
to the public, particularly in the
case of older and repeat juvenile
offenders adjudicated for violent
crimes.

Of course, heretoo, itiseasy to
overstate the extent to which
juvenile record information is
available. Law enforcement
juvenile records, in particular, as
opposed to juvenile court records,
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remain largely unavailable outside
of the criminal and juvenile justice
systems. And even juvenile court
information is unavailable to the
genera public in most States
except in certain limited
circumstances.

Nevertheless, the trend appears to
be moving in the direction of
making juvenile records more
open and thistrend appearsto be a
response to serious and frequent
juvenile crime and juvenile
recidivism. The movement toward
openness has three important
information implications,
involving privacy, sealing and
expungement laws, and data
quality:

() Totheextent that juvenile
records are open and
available, juvenileswill
enjoy less privacy and will
have to bear the
consequences of the stigma
carried by a crimina record.

(2 AstheNational Institute of
Justice report points out, the
juvenile sealing and
expungement laws remain
relatively unchanged. This
means that in many States,
juvenile information
disclosure and sealing and
purging laws require
examination. Adult courts
which are entitled and,
indeed, required to take
juvenile records into account
in sentencing determinations
may not be able to obtain
juvenile records because
they have been purged. It
also means that the sealing
and purging laws may be
less effective because
juvenile record information
already disclosed outside of
the system is unaffected by
expungement orders. In
many States, of course, the
dissonance between
disclosure laws and sealing

and purging laws may be
acceptable or even desirable,
in that nonchronic and
“rehabilitated” juvenile
offenders are beneficiaries
of sealing and purging
provisions.

(3) It can be expected that as
juvenile records become
more available outside of
the juvenile justice system,
pressure will mount to
improve the accuracy and
completeness of these
records. Indeed, a BJS
survey already documents
that prosecutors are unhappy
with the completeness and
reliability of juvenile
records. If juvenile records
are going to be used by adult
courts for sentencing and
other purposes, and used by
noncriminal justice
organizations for key
decisions affecting access to
security clearances, licenses
and employment, it follows
that there will be significant
pressure to ensure that
juvenile records are accurate
and complete.

— Integration of juvenile
and adult records is
increasing

The third trend now emerging is
the integration or interconnectivity
of juvenile and adult records.
Integration is taking two forms.
First, to the extent that juveniles
aretried as adults, the records of
this adult proceeding are treated as
adult records and fully integrated
into the adult criminal history.
Second, States and, particularly,
the Federal government
increasingly take the position that
juvenile record information should
be captured on adult criminal
histories.
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Even where juvenile record
information is not integrated into
adult records, juvenile record
information isincreasingly likely
to be housed at the State
repository for adult criminal
histories. As noted, 24 States now
authorize their adult criminal
history repository to maintain
juvenile records. The trend to
fingerprint juveniles, which has
now reached over 40 States,
facilitates the involvement of adult
repositories which, in virtually
every State, require that all records
maintained in the repository be
fingerprint-supported.
Improvements in software and
computing also facilitate the
integration and interconnectivity
of adult and juvenile record
systems. Even when both sets of
records are maintained together, it
isarelatively ssimple and
inexpensive matter, given today’s
software and computer
capabilities, to tag the juvenile
information and apply
dissemination and other standards
to thisinformation which differ
from adult standards.

Status at mid-decade

Itisstill too soon to say what type
of statewide and, ultimately,
national juvenile record system
will emerge. This system could be
accomplished by integrating
juvenile records fully into adult
crimina history record
information; or by maintaining
juvenile justice record information
in State juvenile justice
repositories; or, asamiddle
ground, by maintaining juvenile
records as separate records, but
housed in the same system and
operated by the same agency
which maintains adult records. At
mid-decade, it appears that this
|atter, middle ground is most

Page 29



likely to emerge as the template
for statewide systems.

Thus, at mid-decade, many of the
guestions posed in the 1982
national report are being
answered. Juvenile record
information will be fingerprint-
supported. Juvenile record
information will be automated and
available on a statewide basis.
Juvenile record information will
be fully available to the adult
criminal justice system and
partially available for noncriminal
justice decisions. Older juveniles
with a serious and frequent record
of offenseswill be tried as adults
and their records similarly treated
as an adult record.

Perhaps only one fundamental
guestion remains unanswered.
Even with the erosion of support
for the treatment model, thereis
still avery real question asto
whether juvenile record
information, for at least some
juveniles, should continue to be
treated differently than adult
criminal history record
information. Certainly, at mid-
decade most juvenile record
information in most States remains
subject to different laws and
policies than adult criminal history
information. The question, then, is
not whether there will be
integration and interconnectivity
or whether there will be increased
openness of juvenile records. The
guestion is how far these trends
will go. Most observers believe
that well into the next century,
juvenile records will continue to
receive treatment that is separate
and apart from and, ultimately,
more protective than adult
criminal history record
information.
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Appendix

Juvenile justice timeline
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Juvenile justice timeline

Colonial period through
early 19th century

1828

1899

1905

1925

1920s

1950s

1957

1966-67

1980s

1992

1992

1993

1994

1994

Juveniles are tried in adult courts as adults. Thereis little recordkeeping, but to the extent
that court records exist, they are open to the public. Many jurisdictions maintain public
“shaming” policies. Delaware, for example, forces convicted thievesto wear a“T”
around their neck for 6 months.

12-year-old James Guild is hanged for killing awoman. Progressives agitate for a
separate criminal justice system for children.

[llinois establishes the first juvenile court system.

[llinois enacts legislation prohibiting juvenile records from being introduced in adult
courts or otherwise made public.

All but two States have followed Illinois in establishing either ajuvenile court system or a
juvenile probation program.

The National Probation and Parole Association and the Federal Children’s Bureau
campaign for States to close their juvenile courts and to seal juvenile court recordsin
order to foster rehabilitation.

High water mark for the percentage of juveniles who are tried in juvenile courts and for
the application of strict confidentiality rules for juvenile records. Very little in the way of
juvenile recordkeeping is undertaken by law enforcement agencies.

J. Edgar Hoover calls for reversing juvenile confidentiality policies and advocates
publicizing the names and activities of juvenile felons.

U.S. Supreme Court decides Kent and In re Gault, holding that due process protections
apply to ajuvenile court proceeding.

Numerous commentators and State legislators question the utility of juvenile record
confidentiality. SEARCH and the Bureau of Justice Statistics (BJS) publish the first
comprehensive examination of juvenile record policy and practice.

The FBI announces that it will accept juvenile records reported by State central
repositories and will treat these records as adult records.

A BJS survey of prosecutors finds that 50 percent fault the accuracy and completeness of
juvenile record information available to them.

The U.S. Conference of Mayors calls for eliminating confidentiality protections for
violent juvenile offenders.

Illinois enacts one of the first “public release” laws requiring courts to rel ease names and
addresses of juveniles convicted for serious felony offenses.

Federal omnibus crime law requires selective release of juvenile record information.
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1995

1995

1995

1995

The GAO Report finds that since 1978, 44 States and the District of Columbia have
amended their laws to facilitate the transfer of juveniles to adult courts.

Legidlaturesin over adozen States open juvenile records to schools, victims, State
agencies and others.

Legidaturesin 10 States amend their juvenile record law to permit public access, in
certain circumstances, to juvenile records.

U. S. Sen. John Ashcroft (R-Missouri) introduces a bill to require States to treat violent

and hard-core juvenile offenders as adults and to make juvenile record information
available on the same basis as adult information.
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